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REFORM 
WITHOUT  INNOVATION. 


The  public  mind  being  at  this  mo- 
ment greatly  agitated,  on  account  of  cer- 
tain abuses,  generally  understood  to  have 
taken  place  in  the  administration  of  cer- 
tain departments  of  the  state,  it  has  been 
thence  concluded,  that  a  considerable 
portion,  not  to  say  the  whole,  of  the  evils 
complained  of,  has  arisen  from  a  defec- 
tive representation  of  the  democracy  in 
the  lower  House  of  Parliament;  and  a 
general  outcry  has  been  consequently 
raised,  in  almost  every  part  of  the  king- 
dom, for  such  a  reform  in  that  represen- 
tative body,  as  shall  bring  it  as  nearly 
as  possible  to,  what  is  termed,  the  true 
and  genuine  Spirit  of  the  British  Consti- 
tution.    To  this  end  various  discordant 


and  impracticable  plans  have  been  at  dif- 
ferent periods  proposed,  most,  if  not  all, 
of  them,  deemed  by  the  more  sober  and 
enlightened  part  of  the  community  com- 
pletely wild  and  visionary;  unadapted,  as 
well  to  the  present  condition  of  things,  as 
to    the    existing    circumstances    of    the 
times;  and  so  far  from   being  applicable 
to  the  remedy  of  any  abuses,  supposed  to 
exist,  as  demonstrably  to  bring  with  them 
much  greater  mischiefs  than  those  they 
are  proposed  to  remove.    One  speculator 
in  this  line,  is  for  universal  suffrage ;  so 
that  every  male,  from  a  certain  age  up- 
wards, shall  have  a  voice  at  the  election 
of  his  department :   another,  is  for  the 
opening  of  all  boroughs  generally,  not 
only  to  their  residents,  but  their  neigh- 
bourhood within  certain  limits  ;  or  Avith- 
out  any  limits   at  all,  but  those  of  the 
county  in  which  such  boroughs  chance 
to  be  situated  :  another,  for  doing  away 
the  boroughs  altogether ;  and  transferring 
the   elective   rights   to  the   counties  at 
large,  &c.  &c.    In  a  word,  to  detail  all 
the  plans,  of  all  the  different  j)rojectors 


on  this  subject,  would  alone  occupy  a 
volume  of  no  inconsiderable  magnitude  ; 
suffice  it  therefore  to  say,  that  they  all  ap- 
pear, to  the  cool  and  reflecting  mind,  rash 
and  impracticable  in  the  extreme;  and  not 
a  single  one  of  them  more  likely  to  suit  the 
fancies  of  the  other  reformers,  who,  al- 
though looking  to  the  same  professed  end, 
are  yet  eager  to  proceed  to  it  by  far  dif- 
ferent routes,  than  the  present  existing 
state  of  things,  under  all  its  pretended 
circumstances  of  abuse  and  mismanage- 
ment. With  respect  to  the  supposed 
corruption  of  Parliament,  partly  attribut- 
ed to  the  influence  of  the  crown,  and 
partly  to  the  borough  system,  an  unpre- 
judiced and  considerate  man  would  na- 
turally say,  first  ascertain  the  facts  on 
which  you  found  your  conclusions,  and 
do  not  lay  down  premises  which  may  be 
afterwards  demonstrated  to  be  fallacious, 
and  then  argue  from  them  as  if  they  were 
proved.  Let  it  be  in  the  first  place  con- 
sidered, that  the  Crown  having  the  dispo- 
sal of  an  immense  revenue,  dispersed 
through  every  department  of  the  state, 
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must  necessarily,  and  in  the  very  nature 
of  things,  have  a  considerable  influence 
over  those  departments,  in  all  their  seve- 
ral branches  ;  and  in  what  manner,  if  it 
be  deemed  an  evil,  such  evil  can  be  re- 
medied, must  remain  Avith  the  proposers 
of  reform  to  suggest.     Would  they  anni- 
hilate the  revenue  and  resources  altoge- 
gether  ?  or  throw  the  direction  of  them 
into  the  hands  of  the  aristocracy,  or  de- 
mocracy ?  or  how  else  would  they  dis- 
pose of  them  ?     Within    no    very  long 
space  of  time,  restrictions  have  been  laid 
upon  the  royal  prerogative,  and  various 
descriptions  of  people   disfranchised  of 
their  rights,  either  to  sit  in  Parliament, 
or  to  give  their  voices  for  representatives 
in  it,  on  account  of  their  supposed  con- 
nection with  the  immediate  servants  of 
the  crown ;  and  had  not  the  increased  re- 
venues of  the  state  occasioned  a  propor- 
tional  increase   in    the  number  of  those 
employed  in  their  collection,  as  well  as 
of  those  through   whom  such  revenues 
are  dispensed,  the  crown  had  at  this  mo- 
ment possessed  little,  if  any  influence  ^t 


all ;  none  at  least  in  any  degree  adequate 
to  the  demands  of  strictly  constitutional 
necessity.  For  it  should  be  considered, 
that  without  a  certain  portion  of  influence 
on  the  part  of  the  crown,  the  public  bu- 
siness could  not  be  carried  on,  probably 
foi  a  single  day  ;  but  the  state  engine, 
u  ith  ail  its  nice  and  complicated  machi- 
nery, would  fall  into  confusion  at  once. 

A^'ith  regard  to  the  Borough  system,  it 
seems  the  natural  and  necessary  conse- 
quence of  the  ordinary  progress  of  hu- 
man affairs,  that  certain  parts  of  a  great 
community  should  mount  in  the  scale  of 
population  and  opulence,  whilst  others 
proportionally  sink  in  it ;  and  if  every 
city,  town,  and  borough,  in  the  kingdom, 
were  to  have  their  chartered  and  repre- 
sentative rights  done  away,  the  moment 
their  commerce,  their  manufactures,  or 
other  sources  of  population  and  opulence 
began  to  deca}',  there  would  be  no  end 
to  such  changes  in  the  municipal  bodies 
of  the  state ;  as  they  must  in  that  case 
be  for  ever  necessarily  varying,  accord- 
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ing  to  the  ever  varyino;  condition  of  the 
different  parts.  Independently  of  these 
considerations,  which  cannot  fail  to  have 
tiifcir  weight  with  every  thinking  man,  is  it 
reasonable  to  suppose,  that  an  assembly, 
so  constituted  as  the  lower  House  of 
Parliament  now  is,  would  submit,  with- 
out the  conipulsious  of  external  force,  to 
any  such  extraordinary  modes  of  reform, 
as  either  of  those  above  alluded  to,  by 
which  one  moiety  of  its  members,  at  the 
least,  would  be  immediately  deprived  of 
their  seats,  and  with  them  of  the  greater 
part  of  their  personal  consequence  ;  and 
the  other  moiety  be  rendered  the  abso- 
lute slaves  of  a  wild  democracy,  without 
a  power  of  judging,  or  acting,  for  them- 
selves; but  be  compelled,  like  puppets, 
to  play  such  parts  in  the  political  drama, 
as  from  week  to  week,  and  from  day  to 
day,  should  be  arbitrarily  assigned  to  them 
by  their  constituents?  Let  anx-^  reflect- 
ing mind  be  turned  for  one  moment  to 
this  view  of  the  subject,  and  the  total  im- 
practicability of  such  a  measure,  without 
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such  others  of  external  compulsion  as 
should  teiui  to  overturn  every  part  of  the 
existing  constitution,  must  be  sufficiently 
apparent  to  render  all  other  staien-entsj 
and  all  other  arguments  on  the  subject, 
unnecessary.  What  then,  it  will  be  said, 
remains  to  be  done,  or  attempted,  with 
any  probability  of  success  ?  Various  abu- 
ses are  supposed  to  have  been  discover- 
ed, which  demand  a  remedy,  and  if  those 
who  have  been  guilty  of  them  will  not 
apply  it,  either  the  people  must  take  the 
power  into  their  own  hands,  or  some  con- 
ciliatory measures  be  adopted  by  those 
who  possess  that  power,  calculated  to 
ameliorate  future  prospects,  and  to  afford 
a  sort  of  earnest  to  the  people,  that  the 
unauthorized  commission  of  such  sup- 
posed abuses  will  hereafter  be  provided 
against.  'J'his,  in  the  humble  opinion  of 
the  writer,  is  no  otherwise  to  be  practi- 
cally effected,  than  by  rendering  the 
lower  House  of  Parliament  as  respect- 
able as  the  spirit  of  the  existing  laws  and 
constitution  of  the  country  will  admit  of» 
without   abandoning  first  principles,  or 
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exciting  any  violent  convulsion  in  the 
state.  And  this  every  one  must  allow  to 
be  desirable  in  the  highest  degree,  though 
how  to  be  effected  may  not  be  so  innne- 
diately  apparent.  The  very  short  and 
simple  plan,  the  writer  has  to  pro- 
pose, will,  he  humbly  submits,  untie  the 
Gordian  knot,  and  solve  the  difficulty  at 
once  ;  not  only  without  altering  the  spi- 
rit of  a  single  existing  law,  but  merely  by 
a  strict  adherence  to,  and  enforcement 
of,  the  genuine  principlas  of  those  already 
in  existence  ]  the  spirit  of  which  has  been 
shamefully  violated,  equally  to  the  evi- 
dent dishonour  of  the  representative,  and 
the  just  dissatisfaction  of  the  constituent 
bodies.  A  violation,  by  which  in  direct 
contradiction,  or,  at  least,  evasion,  of  one 
of  the  plainest,  and  most  clearly  express- 
ed acts,  which  the  legislature  of  this 
country  ever  framed,  the  lower  House 
of  Parliament,  instead  of  being  consti- 
tuted of  individuals,  each  and  all  of 
them  possessing  a  certain  defined  stake  in 
the  great  national  interests,  is  become  an 
asylum  for  men  of  ruined  and  desperate 
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fortunes,  who  seek  their  seats  in  it  at  any 
expense  of  honour,   or  money,  or  other 
means  within  their  reach,  for  the  purpose 
of  sheltering    themselves  from  the   de- 
mands of  their  just  creditors,*  and  of  ob- 
taining besides  a  chance  for  their  share 
in  the  general   scramble,    according   to 
tlicir  several  measures  of  talent,  or  want 
of  principle,   which  chance  too  seldom 
turns  up  a  blank,   if  well  supported  by 
both  those  constituent  parts.     Perfectly 
aware  that  inviolability  of  person  is  ab- 
solutely essential  to  the  freedom  of  Par- 
liament, the  writer  would  be  one  of  the 
very  last  to  propose  its  infringement  in 
the  most  distant  way  ;  so  far  indeed  is 
any  such  infringement  from  his  intention, 
that  it  would  be  the  warmest  wish  of  his 
heart,    that    every  member   should    not 
only  be  free  in  his  person  (so  far  as  is  ne- 

*  An  instance  has  recently  occurred,  where  a 
jiarty,  actually  in  prison,  procured  himself  to  be  elect- 
ed, and  thus  obtained  his  emancipation  and  future 
protection,  with  that  money  which  ought  to  have  been 
applied  in  satisfaction  of  the  demands  of  his  Cr«»- 
d  iters. 
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cessary  to  the  execution  of  his  public 
functions),  but  be  equally  so  in  his 
thoughts  and  his  actions,  and  alike  re- 
spectable througiiout,  in  his  conduct,  his 
character,  and  his  situation.  This  the 
writer,  upon  the  best  founded  conviction, 
rot  only  believes,  but  knows  maybe  done 
by  a  rigid  adherence  to  the  sense  and 
spirit  of  the  Qualification  Acts,  as  they 
now  stand — By  the  act  of  the  9th  of 
Queen  Anne,  Chap.  5th  it  is,  for  the 
better  preserving  the  freedom  and  con- 
stitution of  Parliament,  enacted,  that 
"  no  person  shall  be  capable  to  sit  or 
vote  as  a  member  of  the  House  of  Com- 
mons, for  any  County,  City,  Borough,  or 
Cinque  Port,  within  that  part  of  Great 
Britain  called  England,  the  Dominion  of 
Wales,  and  Town  of  Berwick  upon 
Tweed,  who  shall  not  have  an  estate, 
freehold  or  copyhold,  for  his  own  life,  or 
for  some  greater  estate,  either  in  law  or 
equity,  to  and  for  his  own  use  and  bene- 
fit, of  or  in  lands,  tenements,  and  heredi- 
taments, over  and  above  what  will  satis- 
fy and  clear  all  incumbrances  that  may 
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affect  the  same,  lying  or  being   within 
that   part  of  Great  Britain  called    Eng- 
land, the  dominion  of  Wales,  and  town 
of  Berwick  upon  Tweed,   of  the  respec- 
tive annual  value  hereafter  limited,  vide- 
licet, the  annual  value  of  six  hundred 
pounds,  above  reprises,  for  every  knight 
of  a  shire  ;  and  the  annual  value  of  three 
hundred    pounds,    above    reprizes,    for 
every  citizen,  burgess,  or  baron  of  the 
Cinque  Ports ;    and  that  if  any  person, 
who  shall  be  elected  or  returned  to  serve 
in  any  Parliament,  as  a  knight  of  a  shire, 
or  as  a  citizen,  burgess,   or  baron  of  the 
Cinque  Ports,  shall  not,  at  the  time  of  such 
election  and  return,  be  seized  of,  or  enti- 
tled to  such  an  estate,  in  lands,  tenements 
or  hereditaments,  as  for  such  knight,  or  for 
such  citizen,  burgess,   or  baron,   respec- 
tively, is  herein-before  required  or  limit- 
ed,such  election  and  return  shall  be  void." 
In  order  the  better  to  ensure  the  observ- 
ance of  the  above  statute,  another  act  pass- 
ed in  the  33d  of  the  late  King,  chap.  20,  by 
Avhich,  after  reciting  the  former  act,  it  was 
enacted,  that  "  in  order  to  enforce   and 
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render  the  said  act  more  effectual, 
"  every  person,  who  shall  be  elected  a 
member  of  the  House  of  Commons,  shall, 
before  he  presumes  to  vote  in  the  House 
of  Commons,  or  sit  there  during  any  de- 
bate in  the  said  House  of  Commons, 
after  their  Speaker  is  chosen,  produce  and 
deliver  in  to  the  clerk  of  the  said  House, 
at  the  table  in  the  middle  of  the  said 
House,  and  whilst  the  House  of  Commons 
is  there  duly  sitting,  with  their  Speaker  in 
the  chair  of  the  said  House,  a  paper  or  ac- 
count signed  by  every  such  member,  con- 
taining the  name  or  names  of  the  parish, 
township  or  precinct,  or  of  the  several  pa- 
rishes, townships  or  precincts,  and  also  of 
the  county,  or  of  the  several  counties,  in 
which  the  lands,  tenements,  or  heredita- 
ments do  lie,  wliereby  he  makes  out  his 
qualification,  declaring  the  same  to  be  of 
the  annual  value  of  six  hundred  pounds 
above  reprizes,  if  a  knight  of  a  bliire ; 
and  of  the  annual  value  of  three  hundred 
pounds  above  reprizes,  if  a  citizen,  bur- 
gess, or  baron  of  the  Cinque  Ports  ;  and 
shall  also,   at  the  same  time,  take  and 
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subscribe  the   outli   therein  set  lurth  to 
verify  the  fact." 

By  the  second  secliiKi  of  the  last  men- 
tioned act,  the  election  of  persons  presum* 
iug  to  act  without  being  so  ([uahfied,  is 
declared  to  be  void.  Now  it  should  be  ob- 
served, that  the  quantum  of  this  qualifica- 
tion was  fixed  in  times,  when  money,  by  its 
proportional  scarcity',  was  in  fact  equal, 
in  real  value,  to  three  or  four  times  the 
same  nominal  amount  in  those  we  live 
in;  so  that  a  fair  demand  might  j)erhaps 
be  made  by  the  people  for  its  propor- 
tional increase  ;  but  as  that  would  be 
attended  with  various  difficulties,  as  to 
the  precise  ascertainment  of  the  now 
proportional  equivalent,  the  writer, whose 
sole  object  is  to  attain  much,  or  at  least 
as  much  as  he  thinks  at  all  necessary,  at 
the  smallest  possible  expense,  consents 
to  ^yave  that  consideration  altogether, 
and  content  himself  simply  with  the 
spirit  of  the  law  as  it  now  stands  ;  the 
evasion  of  which  is  notoriously,  and 
every  day,  practised  without  the  small- 
est notice   whatever.      Men  without   a 
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single  foot  of  land  in  the  world,  with- 
out a  single  guinea  they  can  justly 
claim  as  their  own,  borrow  qualifica- 
tions as  they  purchase  seats  in  Parlia- 
ment, and  frequently  of  the  very  same 
parties ;  the  furnishing  a  qualification 
being  made  a  specific  part  of  the  con- 
tract for  the  seat.  Now  to  do  away  this 
evasion  altogether,  and  render  the  repre- 
sentative at  least  as  independent  as  he 
professes  to  be,  and  ought  to  be,  the  wri- 
ter's proposal  is,  that  everv  qualification, 
Avhether  real,  or  borrowed,  shall  remain 
liable  to  the  demands  of  the  member's 
creditors,  during  the  whole  period  of  his 
sitting  in  Parliament;  instead  of  its  be- 
ing lent,  as  is  frequently  the  case  at  pre- 
sent, for  four  and  twenty  hours,  for  the 
mere  temporary  purpose  of  enabling  the 
member  to  take  his  seat,  and  to  be  then 
returned  to  the  real  owner : — in  other 
words,  if  a  person  really  choose  to  accom- 
modate a  member  with  a  qualification, 
let  him  do  it  at  the  peril  of  being  liable 
to  that  member's  debts.  In  order  to 
avoid  all  possible  inconvenience,  respect- 
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ing  doubtful  or  disputed  demands,  the 
writer  proposes,  that  the  claims  of  cre- 
ditors should  not  attach,  or  become  alien 
upon  the  qualification,  until  a  judgment 
shall  have  been  actually  recovered  at  law 
for  the  amount ;  and  that  immediately 
after  the  recording  of  such  judgment,  the 
member  should  have  three  months  time 
given  him  to  furnish  an  additional,  or 
new  qualification  ;  so  that  he  should  at 
all  times  possess  a  clear  unincumbered  qua- 
lification to  the  stipulated  legal  amount, 
while  he  sits  in  Parliament;  and  in  de- 
fault thereof,  that  his  seat  should  be- 
come, ipso  facto,  and  irrevocably  vacated. 
By  this  simple  measure,  -without  any  in- 
novation on,  or  substantial  alteration  of, 
the  existing  laws,  the  end  and  object  of 
those  at  present  in  force,  for  designating 
the  qualifications  of  representatives  would 
be  preserved  ;  and  every  ruined, or  much 
incumbered,  individual,  instead  of  seeking 
refuge  from  the  claims  of  his  fair  creditors 
iu  the  House  of  Commons,  would,  from 
the  publicity  of  the  measure,  fly  from  it, 
as   from   "  plague,  pestilence,    and   fa- 
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mine ;"  and  the  body  at  large  thus  purified 
become  at  once  the  most  respectable,  and 
the  most  respected  too,  of  any  that  his- 
tory has  handed  down  to  us  in  the  annals 
of  the  world.  Every  player  would  then 
have  a  real  stake  in  the  political  game, 
and  not  be  liable  to  be  driven,  by  per- 
sonal distress,  into  measures  injurious  to 
his  country,  and  dishonourable  ro  him- 
self. The  writer  is  well  aware,  that  so 
moderate  and  plain  a  mode  of  reform,  as 
is  here  proposed,  cannot  hit  the  tastes  of 
all  alike.  The  Crown  and  Anchor  re- 
formers will  probabl}',  on  the  one  hand, 
consider  it  as  nothing;  a  mere  drop  in  the 
ocean  of  corruption,  which  could  neither 
purify  its  waters,  or  alter  the  course  of 
its  current ;  whilst  the  men  of  ruined  and 
desperate  fortunes,  now  basking  in  the  sun- 
shine of  representative  immunity,  would 
proclaim  it  one  of  the  most  visionary, 
impracticable,  and  inefficient  schemes, 
ever  submitted  to  the  consideration  of 
the  public.  Visionary,  however,  and  in- 
efficient as  it  may  appear,  nothing  can 
be  more  easy   than  its  e.Kecution ;  and 
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nothing  more  certain  and  salutary  than 
its   effects.     Without   either  altering  or 
infringing  the  spirit  of  any  existing  law^ 
the  representative  body  would  thus  be  at 
once  purged  of  its  most   objectionable 
and  destructive  parts  ;  and  new  life  and 
vigour,  in  consequence,  be  restored    to 
what  remains.     Every  individual,  occu- 
pying a  scat  in  the  lower  House  of  Par- 
Jiaraent  would  then  be,  in  circumstances, 
at   least,  of  some   independence  :    and 
whatever  germs  of  corruption  might  be 
discoverable  in  him,  must  be  co-existent 
with  his  natural  frame  and  constitution  ; 
and  not  derived  from   the  circumstances 
of  external  situation.     It  will  be  asked, 
perhaps,  how,  in  such  times  as  the  pre- 
sent,  when   the  prices  of  every   article, 
essential  not  only  to   the  comforts,  but 
even    the    necessities    of  life,  have   ex- 
perienced so  immoderate  and  dispropor- 
tioned  a  rise,  could  the  possession  of  a 
clear    three    hundred,    or    six    hundred 
pounds  a  year,  place  a  man  beyond  the 
reach  of  corrupt  influence  ?     The  answer 
is,  that,  though  it  might  not  do  so  wholly 
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(which  probably  might  be  the  case),  yet 
would  it  be  well  worth  the  experiment ; 
for  surely  one  possessing  either  of  those 
incomes,  or  the  moiety,  or  even  the!quar- 
ter  of  them,  "  above  repj'izes,"  would 
stand  upon  much  more  respectable 
ground  than  another,  who  does  not  pos- 
sess any  income  at  all,  and  is  induced, 
bi/  that  very  circumstance,  to  seek  an 
asylum  in  Parliament  from  the  just  de- 
mands of  liis  creditors.  The  former  may 
prove,  it  is  true,  a  very  dishonourable 
and  unworthy  member  of  society  ;  but 
the  latter,  almost  necessarily,  is  such  be- 
fore he  would  aspire  to  a  seat  in  Parlia- 
ment, on  the  grounds,  and  for  the  pur- 
pose, stated  ;  and  should  any  spark  of 
honour  lurk  latent  in  his  frame,  is  liable 
to  have  it  extinguished  by  the  very  first 
drop  from  the  phial  of  temptation  that 
is  poured  upon  it.  How  many  indivi- 
duals do  we  not  know  under  this  degrad- 
ing predicament  ?  How  many  disguised 
under  the  cloaks  of  patriotism,  and  pre- 
tended zeal  for  the  rights  of  the  people, 
who  are  themselves  the  greatest  enemies 
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to  those  rights,  by  an  equal  disregard  of 
their  own  honour,  and  the  claims  of  those 
who  have  just  demands  on  them  ?  How 
many,on  the  other  hand,  become  the  most 
active  and  mischievous  creiatures  of  mini- 
sterial influence,  from  the  same  degrad- 
ing; and  dishonourable  motives?  Were 
men,  before  they  courted  seats  in  Parlia- 
ment, to  place  themselves  in  a  clear  and 
independent  situation,  and  be  enabled  to 
enter  that  respectable  assembly  with  erect 
countenances,  and  say,  "  We  claim  our 
seats  here  as  chosen  representatives  of  the 
people,  to  defend  their  rights,  and  main- 
tain our  own  ;  here  are  our  titles  to  that 
property,  which  constitutes  our  legal 
quahfications — assail  them  who  maj^  we 
stand  at  all  times  on  our  defence,  per- 
fectly conscious  that  our  failure  involves 
the  forfeiture  of  that  situation,  which  we 
have  been  most  ambitious  of  obtaining." 
— How  truly  respectable  would  an  as- 
sembly of  such  representatives  render 
themselves,  not  merely  in  the  eyes  of 
their  constituents,  but  of  the  world  at 
large;  and,  what  is  more  than  all  the 
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rest,   in    their  own  ?     Instead    of  being 
pointed  at,  as  is  now  too  frequently  the 
case,  with  the  finger  of  scorn,  as  substan- 
tially aliens  from  that  community  whose 
rights  they  are  bound  to  protect;  as  fu- 
gitives fron)  law  and  justice,    under  the 
shadow  of  privilege,  and  sheltering  them- 
selves  under  the  meanest  evasions,   for 
the  basest  and  most  criminal  of  purposes, 
they  would  then  become  the  true  and 
fair   representatives   of  the   people  who 
elected  them,  with  no  other  bias  to  betray 
their  trust,  than  what  might  be  referred 
to  the  failings  of  our  common  nature,  to 
the  total  eradication  of  which  no  human 
institutions  can   appl}'.     Thus  by  a  sim- 
ple adherence  to  the  spirit  of  the  existing 
laws,  which  had  their  origin  both  in  rea- 
son aud  expediency,  and  were  never  yet 
evaded  even  in  letter,  without  the  virtual 
breach  of  a  solemn  oath,   would   the  sup- 
posed defects  in  the  representative  body 
be  at  once  remedied,  so  far  as  the  con- 
stitution permits,  without  a  derelection 
of  rights,  or  principles,  on  the  one  hand  : 
or  a  forcible   invasion  of  them,  on  the 
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other.  The  representative  would  thus 
be  rendered  respectable  ;  and  the  con- 
stituent content,  at  least  to  all  reasonable 
purposes,  and  to  the  full  satisfaction  of 
every  reasonable  mind :  for  he  who  ex- 
pects that  any  plan  could  be  formed,  or 
hint  suggested,  that  should  equally  meet 
the  objects  and  wishes  of  all  parties, 
would  be  just  as  weak  as  the  country- 
man of  iEsop,  who  attempted  to  adjust 
the  management  of  his  beast,  confor- 
mably to  the  advice  of  every  passenger  ; 
and  with  as  rational  a  hope,  as  to  the  ulti- 
mate result,  as  the  other  of  Horace,  who 

"  Rusticus  expectat  diim  defluat  atunis,  at  ille 
"  Labitur,  et  labetur  in  omne  volubilis  ajvum. " 


William  Savage,  Printer, 
Bedturd  Bury,  London. 
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"  No  Freeman  shall  be  taken,  or  IMPRISONED,  or  be 
disseised  of  his  Freehold,  or  Liberties,  or  Free  Customs,  or  be 
out-lawed,  or  exiled,  or  any  otherwise  destroyed ;  nor  will 
we  not  pass  upon  him,  nor  condemn  him,  but  by  lauful  judg- 
ment of  his  Peers,  or  by  the  Lavi  of  the  Land.  We  will  sell  to  no 
man,  we  will  not  deny  or  defer  to  any  man,  either  justice  or 
Right." Magna  Charta  :     Chapter  XXXIX. 

"  PERSONAL  LIBERTY  is  a  natural  inherent  right, 
which  cannot  be  surrendered,  or  forfeited,  unless  by  the  com- 
mission of  some  great  and  atrocious  crime,  and  which  ought 
not  to  be  abridged,  in  any  case,  without  the  special  permission 
of  law.  A  doctrine  coeval  with  the  first  rudimejits  of  the 
English  Constitution,  and  handed  down  to  us  from  our  Saxon 
ancestors,  notwithstanding  all  their  struggles  with  the  Danes, 
and  the  violence  of  the  Norman  Conquest :  asserted  after- 
wards, and  confirmed  by  the  Conqueror  himself  and  his 
descendants  :  and,  though  sometimes  a  little  impaired  by  the 
ferocity  of  the  times,  and  the  occasional  despotism  of  jealous 
and  usurping  princes,  yet  established  on  the  firmest  basis  by 
the  provisions  of  Magna  Charta,  and  a  long  succession  of 
Statutes  enacted  under  Edward  III.  To  asser'  an  absolute 
exemption  from  imprisonment  in  all  cases,  is  inconsistent 
with  every  idea  of  law  and  political  society,  and,  in  the  end 
would  destroy  all  civil  liberty,  by  rendering  its  protection 
impossible  :  but  the  glory  of  the  English  Law  consists  in 
CLEARLY  DEFINING  the  times,  the  causes,  and  the  ex. 
tent,  when,  uherefore.  and  to  what  degree,  the  imprisonment  of 
the  subject  may  be  lav/ful." Blackstonb's  Commenta- 
ries.    Book  III.     Chap.  8. 


SIR  FRANCIS  BURDETT 

TO 

HIS  CONSTITUENTS, 
&c.  &c. 


Gentlemen  ; 

The  House  of  Commons 
having  passed  a  Vote,  which  amounts  to  a 
declaration,  that  an  Order  of  theirs  is  to  be  of 
more  weight  than  Magna  Charta  and  the  Laws 
of  the  Land,  I  think  it  my  duty  to  lay  my  sen- 
timents thereon  before  my  Constituents,  whose 
character  as  free-men,  and  even  whose  personal 
safety,  depend,  in  so  great  a  degree,  upon  the 

decision  of  this  question a  question   of  no 

less  importance  than  this  :  Whether  our  liberty  be 
still  to  be  secured  by  the  laws  of  our  fore-fathers, 
or  be  to  lay  at  the  absolute  mercy  of  a  part 
of  our  fellow-subjects,  collected  together  by 
means  which  it  is  not  necessary  for  me  to  de- 
scribe. 

In  order  to  give  to  this  subject  all  the  atten- 
tion to  which  it  is  entitled ;  and  to  avoid  the 
danger  to  be  apprehended  from  partial  views 
and  personal  feehng,  it  will  be  advisable  to 
argue  the  question  on  its  own  merits,  putting 
the  individual  (however  we  may  deplore  his 
present  sufferings)  out  of  view;  though  at  the 


same  time,  every  man  ought  to  consider  the 
case  his  own;  because,  should  the  principle, 
upon  which  the  Gentlemen  of  the  House  of 
Commons  have  thought  proper  to  act  in  this 
instance,  be  once  admitted,  it  is  impossible  for 
any  one  to  conjecture  how  soon  he  himself  may 
be  summoned  from  his  dwelling,  and  be  hurried, 
without  trial,  and  without  oath  made  against 
him,  from  the  bosom  of  his  family  into  the 
clutches  of  a  jailor.  It  is,  therefore,  now  the 
time  to  resist  the  doctrine  upon  which  Mr. 
Jones  has  been  sent  to  Newgate;  or,  it  is  high 
time  to  cease  all  pretensions  to  those  Liberties 
which  were  acquired  by  our  forefathers,  after  so 
many  struggles  and  so  many  sacrifices. 

Either  the  House  of  Commons  is  authorised  to 
dispense  with  the  Laws  of  the  Land;  or  it  is 
not,  If  the  Constitution  be  of  so  delicate  a 
texture,  so  weak  a  frame,  so  fragile  a  substance, 
that  it  is  to  be  only  spoken  of  in  terms  of  ad- 
miration, and  to  be  viewed  merely  as  a  piece  of 
curious  but  unprofitable  workmanship ;  if  Magna 
Charter  and  all  tlie  vrholesome  Laws  of  I'-ng- 
land  be  a  dead-letter  :  in  that  case,  tlic  atfirma- 
tive  of  the  proposition  may  be  admitted;  but, 
if  the  Constitution  lives,  and  is  applicable  to  its 
ends;  namely,  the  happiness  of  the  c^ ..  -iiunity, 
the  perfect  security  of  the  life,  libeiy  and  pro^ 
perty  of  each  member  and  all  ti;e  .nembers  of 
the  society  ;  then  the  atfirmative  of  the  propo- 
sitiou  can  never  be  admitted  ;  then  must  we  he 
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free-men;  for  we  need  no  better  security,  no 
more  powerful  protection  for  our  Rights  and 
Liberties,  than  the  Laws  and  Constitution.  We 
seek  for,  and  we  need  seek  for,  nothing  new  ;  we 
ask  for  no  more  than  what  our  fore-fathers  in- 
sisted upon  as  their  own  ;  we  ask  for  no  more 
that  what  they  bequeathed  unto  us;  we  ask  for 
no  more  than  what  they,  in  the  Testament  which 
some  of  them  had  sealed,  and  which  the  rest  of 
them  were  ready  to  seal,  with  their  blood,  ex- 
pressly declared  to  be  "  the  Blrtk-riglit  of  the 
People  of  England;"  namely,  "  the  laws  ok 
England".  To  these  Laws  we  have  a  right  to 
look,  with  confidence,  for  security:  to  these 
laws  the  individual  now  imprisoned  has,  through 
me,  applied  for  redress,  in  vain.  Those,  who 
have  imprisoned  him,  have  refused  to  listen  to 
my  voice,  weakly  expressing  the  strong  princi- 
ples of  the  Law,  the  undeniable  claims  of  this 
Englishman's  "  Birth-right."  Your  voice  may 
come  with  more  force;  may  command  greater 
respect;  and,  I  am  not  without  hope,  that  it 
may  prove  irresistible,  if  it  proclaim  to  this 
House  of  Commons,  in  the  same  tone  as  the 
tongues  of  our  ancestors  proclaimed  to  the 
Kings  of  old,  "  nolumus  leges  angli.*;  mu- 
TARi";  or,  in  our  own  more  clear  and  not  less 
forcible  language;  "  the  laws   of    England 

SHALL  NOT  BE  CHANGED." 

The  Principle,  fellow-citizens,  for  which  \vc 
are  now  contending,  is  the  same  Principle,  for 
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which  the  people  of  England  have  contended 
from  the  earliest  ages,  and  their  glorious  success 
in  which  contests  are  now  upon  record  in  the 
Great  Charter  of  our  Rights  and  Liberties,  and 
in  divers  other  subsequent  Statutes  of  scarcely 
less  importance.  It  was  this  same  great  Princi- 
ple, which  was  again  attacked  by  Charles  the 
First.  In  the  measure  of  Ship  Money,  when 
again  the  people  of  England  and  an  uncorrupt- 
ed  House  of  Commons  renewed  the  contest;  a 
contest  which  ended  in  the  Imprisonment,  the 
Trial,  the  Condemnation,  and  the  Execution  of 
that  ill-advised  King.  The  self  same  Principle 
it  was,  that  was  so  daringly  violated  by  his  Son 
James  the  Second ;  and  for  which  violation  he 
was  compelled  to  flee  from  the  just  indignation 
of  the  people,  who  not  only  stript  him  of  his 
Crown,  but  who  prevented  that  Crown  from  de- 
scending to  his  fatiiii}^  In  all  these  contests, 
the  courage,  perseverance,  and  fortitude  of 
our  ancestors,  conspicous  as  they  were,  were  not 
more  so  than  their  wisdom ;  for,  talk  as  long  as 
we  will  about  Rights,  Liberties,  Franchises, 
Privileges  and  Immunities,  of  what  avail  are 
any,  or  all  of  these  together,  if  our  Persons  can, 
at  the  sole  will  and  command  of  any  man,  or  set 
of  men,  be  seized  on,  thrown  into  prison,  and 
there  kept  during  the  pleasure  of  that  man,  or 
set  of  men?  II'  every  one  of  you  be  liable,  at 
any  time,  to  be  sent  to  jail  without  trial,  and 
without  oath  made  'against  you,  and  there  to 
be  detained  as  long  as  it  pleases  the  parties 


sending  you  there  (perhaps  to  the  end  of  your 
life),  without  any  Court  to  appeal  to,  without 
any  means  of  redress :  if  this  be  the  case,  shall 
wc  still  boast  of  the  Laws  aiid  of  the  Liberties 
of  England?  Volumes  have  been  written  hy 
Foreigners  as  well  as  by  our  own  counti-ymen  in 
praise  of  that  part  of  our  Law,  which  in  so  ad- 
mirable a  manner,  provides  for  our  personal 
safety  against  any  attacks  of  men  in  power. 
This  has,  indeed,  been,  in  all  ages,  the  pride  of 
our  country ;  and  it  is  the  maintenance  of  this 
principle  which  enabled  us  to  escape  that  bond- 
age, in  which  all  the  States  and  Kingdoms  in 
Europe  were  enthralled  by  abandoning  and 
yielding  it  up;  and,  we  may  be  assured,  that  if 
we  now  abandon  it  the  bright  days  of  England's 
glory  will  set  in  the  night  of  her  disgrace. 

But,  I  would  fain  believe  that  such  is  not  to 
be  our  fate.  Our  Fore-fathers  made  stern  grira- 
visaged  Prerogativil  hide  his  head  :  they  broke 
in  pieces  his  sharp  and  massy  sword.  And,  shall 
we,  their  Sons,  be  afraid  to  enter  the  lists  with 
undefined  Privilege,  assuming  the  powers  of 
Prerogative  ? 

I  shall  be  told,  perhaps,  that  there  is  not  much 
danger  of  this  power  being  very  frequently  exer- 
cised. The  same  apology  may  be  made  for  the 
exercise  of  any  power,  whatever.  I  do  not  sup- 
pose that  the  Gentlemen  of  the  House  of  Com- 
mons will  send  any  of  you  to  jail,  when  you  do 
B 
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not  displease  them.  Mr.  Yorke  did  not  move 
for  the  sending  of  Mr.  Jones  to  jail,  until  Mr. 
Jones  displeased  him ;  but,  it  is  not  a  very  great 
compliment  to  pay  to  any  Constitution,  to  say, 
that  it  does  not  permit  a  man  to  be  imprisoned, 
unless  he  has  done  something  to  displease  per- 
sons in  power.  It  would  be  difficult,  I  should 
suppose,  to  find  any  man  upon  earth,  how- 
ever despotic  his  disposition,  who  would 
not  be  contented  with  the  power  of  sending 
to  prison,  during  his  pleasure,  every  one 
who  should  dare  to  do  any  thing  to  displease 
him.  Besides,  when  I  am  told,  that  there  is 
little  danger  that  the  Gentlemen  in  the  House 
of  Commons  will  often  exercise  this  power,  I 
cannot  help  observing,  that,  though  the  exam- 
ples may  be  few,  their  effect  will,  naturally, 
be  great  and  general.  At  this  moment,  it  is 
true,  we  see  but  one  man  actually  in  jail  for 
having  displeased  those  Gentlemen;  but  the 
fate  of  this  one  man  (as  is  the  effect  of  all  punish- 
ments) will  deter  others  from  expressing  their 
opinions  of  the  conduct  of  those  who  have  had 
the  power  to  punish  him.  And,  moreover,  it  is 
in  the  nature  of  all  power,  and  especially  of 
assumed  and  undefined  power,  to  increase  as  it 
advances  in  age;  and,  as  Magna  Charta  and  the 
Law  of  the  Land  have  not  been  sufficient  to 
protect  Mr.  Jones ;  as  we  have  seen  him  sent 
to  jail  for  having  described  the  conduct  of  one 
of  the  members  as  an  outrage  upon  public  feeling, 
what  security  have  we,  unl^s  this  power  of 
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Iniprisonment  be  given  up,  that  we  shall  not 
see  other  men  sent  to  jail  tor  stating  their  opi- 
nion respecting  Rotten  Eoroughs,  respecting 
Placemen  and  Pensioners  sitting  in  the  House; 
or,  in  short,  for  making  any  declaration,  giving 
any  opinion,  stating  any  tact,  betraying  any 
feeling,  whether  by  writing,  by  word  of  moutli, 
or  by  gesture,  which  may  displease  any  of  the 
Gentlemen  assembled  in  St.  Steplien's  Chapel  ? 

Then,  again,  as  to  the  Icitid  of  punishment ; 
why  should  they  stop  at  sending  persons  to  jail  ? 
If  they  can  send  whom  they  please  to  jail;  if 
they  can  keep  the  persons,  so  sent,  in  jail  as  long 
as  they  j)lease ;  if  they  can  set  their  prisoners 
free  at  the  end  of  the  first  hour,  or  keep  them 
confined  for  seven  years :  if,  in  short,  their  ab- 
solute Will  is  to  have  the  force  of  Law,  what 
security  can  you  have,  that  they  will  stop  at 
Imprisonmeiit  ?  If  they  have  the  absolute 
power  of  imprisoning  and  releasing,  why  may 
they  not  send  their  prisoners  to  York-Jail  as 
well  as  to  a  jail  in  London  ?  Why  not  confine 
men  in  solitary  cells,  or  load  them  with  chains 
and  bolts  ?  They  have  not  gone  these  lengths 
yet;  but,  what  is  there  to  restrain  them,  if  they 
are  to  be  the  sole  judges  of  the  extent  of  their 
own  powers,  and  if  they  are  to  exercise  those 
powers  without  any  controul,  and  without  leav- 
ing the  parties,  whom  they  choose  to  punish, 
any  mode  of  appeal,  any  means  of  redress? 


IS 

That  a  Power  such  as  this  should  exist  in  any 
country  it  is  lamenlahle  to  be  obliged  to  believe; 
but,  that  it  should  be  suffered  to  exist,  and  that 
its  existence  should  be  openly  and  even  boast- 
fully avowed,  in  a  country,  whose  chief  glory 
has  been  its  free  constitution  of  government,  is 
something  too  monstrous  to  be  believed,  if  the 
proof  were  not  before  our  eyes.  Had  the  least 
doubt  hung  upon  my  mind  of  the  illegality  of 
the  proceedings  in  the  present  case,  it  would 
ha\e  been  altogether  removed  by  the  answers 
given  tu  the  references  made  by  me  to  the  Great 
Luminaries  of  ou;  Law  and  to  the  Laws  them- 
selves. The  Argument,  by  which  I  endeavoured 
to  Convince  tiie  Gentlemen  of  the  House  of 
Commons,  tiiat  their  acts,  in  the  case  of  Mr. 
Jones,  were  illegal,  I  shall  now  lay  before  you, 
in  a  more  full  and  connected  way  than  it  could 
possibly  be  done  by  the  Parliamentar}'  Reporters ; 
and,  in  doing  this,  I  shall  do  all  that  now  re- 
mains in  my  power  towards  the  correction  of 
this,  as  I  dtem  it,  most  enormous  Abuse  of 
Pov/er,  and  ujostdani^erous  of  all  encroachments 
upon  the  Rights  and  Liberties  of  tnglishmen. 

I  remain.  Gentlemen, 

Your  most  obedient, 

humble  Servant, 

FRANCIS  BURDETT. 

Piccadilly,  March  23, 1810. 


THE 


ARGUMENT,    &c. 


In  order  to  make  clearly  underftood  the  Argument 
which  is  here  fubmitted  to  the  confideration  of  the  Pub- 
lic, k  wiii  be  neceff  ry,  firtt,  (imply  to  ftarc  the  queflion 
about  to  be  difcufled,  as  it  was  propofed  originoHv  to  the 
Houfe  of  Commons,  and  to  endeavour  lo  put  out  of  view- 
altogether,  as  making  no  part  of  the  prefent  enquiry, 
every  other  Privilege  or  Power  for  which  the  Houfe  of 
Commons  may  contend.  1  am  the  more  an.xious  upon 
this  point,  on  account  of  the  difficulty  experienced  daring 
the  difcuflion  in  the  Houfe  of  Commons  of  keeping  fe- 
parate,  things,  in  their  nature  totally  diflimilar,  and  quite 
diftinfl,  but  always  confounded :  namely.  The  other 
Privileges  and  Powers  contended  for  by  the  Houfe  of 
Commons,  and  that  which  we  are  now  about  to  difcufs; 
namely,  "  T/ie  Power  exerd/ed  by  the  Houfe  of  Commons 
of  paffing  a  Sentence  oj  Jmpri/onment  en  any  perjvn  nut 
being  a  Member  of  that  Houje."  It  will  be  neceflary  to 
keep  our  minds  conftantly  fixed  upon  this  fimple  queilion 
alone,  and  to  apply  to  it,  and  to  it  only,  all  the  argu- 
ments about  to  be  adduced  in  tke  courfeof  this  enquiry. 
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Had  I  not  been  prevented  by  indifpofition  Irom  being 
prefent  when  the  Houfe  of  Commons  pa  fled  by  vote  a 
Sentence  of  Imprifonraent  on  Mr.  Gale  Jones,  I 
fliould  have  endeavoured  to  ihew.  That  under  the  falfe 
notion  of  Privilege,  they  were  exercifing  a  power,  and 
committing  an  aft  of  oppreflion,  ill  fuited  to  the  cha- 
racter of  Guardians  of  Public  Liberty,  and  deftruftive 
of  the  firft  and  moft  important  objeft  of  the  Conftituiion, 
viz.  "  ThePerfonal  Security  of  the  Subject." 

Though  I  was  well  aware  of  the  greater  difficuhy  of 
perfuading  men  to  recall  an  aft  once  committed,  than  to 
prevent  its  commiflion — it  being  much  more  eafy  to  Aide 
into  than  to  recover  from  error — I  would  not  allow  that 
confideration  to  deter  me  from  what  my  duty  called  upon 
me  to  attempt.  To  others  I  fhall  always  leave  fanciful 
ideas,  fuggelled  by  wild  metaphyfical  imaginations,  on  ■ 
the  fuppofed  nature  of  what  they  may  be  pleafed  to  call 
Privilege,  or  any  other  chimerical,  undefined  non-dc- 
fcript ;  and,  as  a  plain  man,  be  content,  upon  this  as 
upon  all  other  cccafions,  to  be  guided  by  the  old  Laws  of 
the  Land ;  in  which  alone  I  am  able  to  find  The  Con- 
stitution of  this  Country — the  Liberty  which  I  claim 
as  the  inheritance  of  Englifhmen — and  that  Standard  by 
which  and  by  which  alone,  every  aft  and  proceeding  of 
anv  man  or  body  of  men  ought  to  be  meafured. 

The  Common  Law  of  the  Land  is  the  inalienable  in- 
heritance of  the  people — it  is,  fays  Lord  Coke,  "  The 
"  Inheritance  of  Inheritances ;  it  is  the  beft  birth-right 
"  the  Subjeft  hath,  for  thereby  his  goods,  lands,  wife, 
"  children,  his  body,  life,  honour  and  eflimation  are 
"  protefted  from  injury  and  wrong.  Major  karedilas 
"  venit  unicuique  nojirum  a  jure  el  legJbus  quam  a  pa- 
"  rentibus.    It  is  higheft  above  the  higheft:  None  ar« 
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"  above  its  reach,  nor  any  beneath  its  protection :  Its 
"  foundations  are  laid  broad  and  deep  in  nature  and  rea- 
"  fon,  and  ther-fore  not  to  be  removed  .from  thofe  foun- 
"  dations  by  any  power  upon  earth  *."  "  The  Law  of 
"  England,"  fays  the  great  Lawyer  Plowden,  "  is  no 
"  other  than  pure  and  tried  reafon  t."  And,  according 
to  Lord  Coke,  '•  the  abfolutc  perfeftion  of  Reafon.  The 
"  ground  whereof  is  beyond  the  memory  or  regiRer  of 
"  any  beginnings  :j:," 

The  queftion,  then,  for  the  People  to  confider,  is. 
Whether  a  Vote  of  the  Houfe  of  Commons  can  deprive 
them  of  thefe  their  imprefcriptible  Rights? 

Many  are  the  flatutes,  which,  embodying  thefe  prin- 
ciples of  the  Common  Law,  have  declared,  That  no 
Order,  Writ  or  Commandment  whatfoever,  either  from 
the  King  or  any  other,  fhall  flop  the  Common  Law: 
That  it  fliall  by  no  means  be  delayed,  being  the  fureft 
fan£li:ary  for  the  innocent,  and  the  ftrongeft  fortress  to 
proteft  the  weak.  It  has  dipt  the  wings  of  high-flying 
prerogative  ;  and  v/ill,  I  trufl,  yet  dilTolve  the  potent 
fpell  of  undefined  Privilege  of  Parliament:  for  there  are 
no  Powers  or  Privileges,  even  the  higheft,  that  are  not 
bounded  by  the  known  afcertained  Laws  of  the  Land. 
If,  therefore,  any  man,  or  fet  of  men,  lay  claim  to  Pri- 
vileges or  Powers,  not  recognized  by,  but  repugnant  to, 
those  Laws ;  such  claims  ought  to  be  legally  resisted  by 
every  one  who  values  regulated  Liberty,  and  abhors 
Anarchy  or  Despotism — the  never- failing  consequence  of 
departing  therefrom. 

•  See  also  Co.  Lit.  141.  a.  2  Inst.  56,  63. 

t  Plowden,  31 6. 

J  See  also  Co.  Lit.  976,  2  In«t.  17,9- 
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'  Founded  on  fuch  a  bafis ;  fortified  by  fuch  Autho- 
rities  as  I  (hall  have  occaGon  to  appeal  to  in  the  progrefi 
of  this  enquiry,  1  hove  litile  doubt  of  being  able  to  con. 
vince  every  inpartial  uiind,  that  the  Houle  of  Commons, 
by  proceeding  to  judgment — pafTing  a  Sentence  of  Im- 
prifonment,  and  ifTuing  a  Warrant  ui  Coraniiiment,  ha» 
•  gone  beyond  its  prefv.ribed"  limits,  aB.ed  in  a  manner  in- 
confiftent  with  the  ends  of  its  inftitui'm  ;  and  violated  the 
fundamen'al  principles  oi  the  Law  and  Conftitution  of  the 
Land.  And  this  I  (hall  prove  by  the  application  of  the 
ftandard  of  the  law  to  the  Proceedings  of  that  Heufe. 

To  bring  this  queftion  fairly  into  difcuflion,  it  will  be 
neceffary  to  {late  the  origin  and  extent,  from  which  will 
appear  the  nature  and  reafon,  of  the  Privileges  of  mem« 
bers  of  Parliament. 

The  firft  mention  of  Privilege  of  Parliament  is  to  be 
found  in  Spellman,  who  records  a  law  of  king  Canute, 
"  Omnis  homo  eundo  ad  Gemotum,  vel  redundo  a  Gemotf 
"  kfibeat  pacem.'  Tiiat  every  one  going  to,  or  coming 
from  the  Wittena  gemotte,  fliould  have  proteftion." 

The  next  notice  of  Privileges  is  to  be  tuund  in  two 
Writs  of  Superfedeasof  Edward  the  fecond,  to  privilege 
members  from  being  fued  in  any  court,  (fitting  the  parlia- 
ment) and  which  are  flill  extant. 

The  extent  of  thefe  Privileges  cannot  be  better  fet  forth 
than  in  the  following  Ori^er  of  the  Houfe  of  Commons, 
of  the  ift  of  June,  1621,  fuppofed  to  havebeen  drawn  up 
by  fir  Edward  Coke,  then  a  leading  member  of  the  Houfe : 
"  Ordered,  upon  queftion,  That  if  any  Arreft,  or  any 
"  diftrefg  of  goods,  ferving  any  procefs,  fuinmoning  his 
*'  land,  citation  or  fummoning  his  perfon,  anefling  his 
"  perfon,  juing  him  in  any  court,  or  breaking  any  other 
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"  privilege  of  this  Houfe,  a  letter  fhall  Iffue,  under  Mr. 
"  Speaker's  hand,  for  the  party's  relief  therein,  as  if  the 
*'  parliamt-nt  was  fitting;  and  the  party,  refufing  toobey 
"  it,  to  be  ccnfured  at  the  next  Accefs."  * 

On  the  i8th  of  December,  i6i2i,  the  following  Pro- 
teftation  concerning  the  Privileges  of  the  Houfe  of  Com- 
mons, was  agreed  to,  and  ordered  to  be  entered  in  the 
Journal  : 

"  The  Commoni,  now  affembled  in  parliament  being 
"  juftly  occasioned  thereunto,  concerning  sundry  Liher- 
*'  ties,  Franchifes,  Privileges,  and  Jurifdidlions  of  Par. 
"  liament,  araongft  others  not  herein-mentioned,  do  make 
*'  this  Proteftation  following  :  That  the  Liberties,  Fran- 
"  chifes.  Privileges  and  Jurisdi£lions  of  Parliament,  are 
"  the  ancient  and  undoubted  birthright  and  inheritance  of 
".  the  fubjefts  of  England ;  and  that  the  arduous  and 
"  urgent  affairs  concerning  the  King,  State,  and  the  De- 
"  fence  of  the  Realm,  and  of  the  Church  of  England,  and 
"  the  making  and  maintenance  of  laws,  and  redress  of 
•'  mifchiefs  and  grievances,  which  daily  happen  within 
"  this  realm,  ars  proper  fubjefls  and  matter  of  counfel 
"  and  debate  in  parliament :  and  that  in  the  handling  and 
"  proceeding  of  thofe  bufinefles  every  member  of  the 
"  houfe  hath,  and  of  right  ought  to  have,  Freedom  of 
"  Speech,  to  propound,  treat,  reafon  and  bring  to  conclu- 
"  fion  the  fame :  that  the  Commons  in  parliament  have 
"  like  liberty  and  freedom  to  treat  of  thofe  matters,  id 
"  fuch  order,  as,  in  their  judgments  fhall  feem  fitteft  : 
"  and  that  every  fuch  member  of  the  faid  houfe  hath  like 
"  freedom  from  all  impeachment,  imprifonment  and  mo- 
"  leflation  (other  than  by  the  cenfure  of  the  houfe  itfelfj, 
"  for,  or  concerning  any  bill,  fpeaking,  reafoning  or  de« 

•  I  Commons'  Journals,  634. 
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••  daring  of  any  matter  or  matters,  touching  the  parlia- 
"  ment  or  parliament  buGnefs;  and  that,  if  any  of  the 
"  faid  members  be  complained  of,  and  quejlloned  for  any 
'*  thing  faid  or  done  in  parliament,  the  fame  is  to  be 
"  fliewed  to  the  king,  by  the  advice  and  aflent  of  all  the 
"  Commons  affembled  in  parliament,  before  the  king 
"  give  credence  to  any  private  information."  * 

The  nature  and  reafon  of  thefe  Privileges  are  declared 
by  a  Refolution  of  the  Houfe  of  Lords,  May  28th,  1624. 
On  which  day,  the  Earl  Marflial,  from  the  Committee 
for  fearching  Precedents  to  fuftain  the  Privileges,  &c.  of 
the  Houfe,  made  the  following  Report :  viz. 

"  How  far  the  Privileges  of  the  Nobility  do  clearly 
•'  extend,  concerning  the  Freedom  of  their  Servants 
•'  and  followers  from  Arrefls. 

"  To  all  their  menial  servants  and  thofe  of  their  fa- 
"  mily,  and  alfo  thofe  employed,  necelTarily  and  pro- 
"  perly,  about  their  eftates  as  well  as  their  perfons. — 
"  This  freedom  to  continue  twenty  days  before  and  after 
"  every  fefTion ;  in  which  time  the  Lords  may  conve- 
"  nlently  go  home  to  their  houfes  in  the  moft  remote 
"  parts  of  the  kingdom. — That  all  the  Lords,  after  the 
"  end  of  this  feflion,  be  very  careful  in  this  point,  and, 
"  remember  the  ground  of  this  Privilege  ;  which  was, 
"  only,  in  regard  they  should  not  be  diftrafled,  by  the 
♦•  trouble  of  their  fervants,  from  attending  the  ferious  af. 
••  feirs  of  the  kingdom  ;  thjt  therefore  they  will  not  per. 
"  vert  that  Privilege  to  the  public  injustice  of  the  king- 
•'  dom,  which  was  given  them,  chiefly,  tliat  the  whole 
"  realm  might,  in  this  High  Court,  draw  the  clear  light 
"  of  juflice  from  them.     In  which  case,  every  one  ought 

*  1  Cobbetl's  Pari.  Hist.  I36l. 
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*'  rather"  to  ktt^far  within,  than  any  way  exceed  their 
•«  due  limits. — That  hereafter,  before  any  perfon  be  fent 
"  for  in  this  kind,  the  lord  whom  he  ferves  Oiall,  either 
"  by  himfelf  or  by  his  letter,  or  by  fome  melTage,  certify 
"  the  houfe  upon  his  honour,  that  the  perfon  arreffed  i< 
"  within  the  limits  of  the  privilege  before  exprelTed. — 
"  And,  for  the  particulars,  tliey  mufl  be  left  to  the  judg- 
"  ment  of  the  Houfe,  as  the  cafe  fhall  come  in  queftion  ; 
"  wherein  the  Houfe  wants  no  means,  as  well  by  oath  as 
"  without,  to  find  out  the  true  nature  of  the  fervant's 
"  quality  in  his  lord's  service.  Thereupon,  if  it  be  ad- 
"  judged  by  the  Houfe  contrary  to  the  true  intent,  any 
"  member  whatfoerer  rauft  not  think  it  ftrange,  if  in  fuch 
•'  a  cafe,  both  himfelf  fufFer  reproof,  as  the  Houfe  ftiall 
"  think  fit,  and  his  fervant  receive  no  benefit  by  the  pri- 
"  vilege,  but  pay  the  fees;  beraufe  the  juftice  of  the 
"  kingdom  mufl  be  preferred  before  any  perfonal  ret 
"  pect,  and  none  to  be  fpared  that  fhall  offend  after  fo 
"  fair  a  warning. — Ordered  to  be  obferved  accordingly, 
"  with  this  alteration,  viz.  This  freedom  to  begin  with 
"  the  date  of  the  writ  of  fummons,  and  to  continue 
"  twenty  days  after  every  feffion  of  parliament  *," 

We  may  reafonabiy  conclude,  that  all  the  Privileges, 
the  Houfe  of  Commons  then  thought  itfelf  intitled  to, 
were  enumerated  in  the  Order  of  the  ift  of  June  j6*i, 
as  fir  Edward  Coke,  so  well  acquainted  with,  and  then 
contending  for  them  againll  the  undue  prerogative  of  the 
crown,  claimed  no  more. 

Whenever  thefe  Privileges,  so  modestly  and  reafon- 
abiy claimed,  and  fo  necefTarily  complied  with,  were  in- 

♦  \  Cobbett's  Pari.  Hist.  1488- 
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fringed,  they  were  as  modcftiy  and  reafonably  maintained 
by  an  appeal  to  the  tribunal  of  the  Laws  :  which  is  ap- 
parent by  reference  to  all  the  Cafes  of  Privilege  which 
occurred  upto  the  time  of  the  Civil  War.  As  forinftance  : 

In  1427,  one  Richard  Chedder,  a  menial  fervant,  at- 
tending upon  fir  Thomas  Brooke  one  of  the  knights  for 
Somerfetshire,  who  was  affaulted,  beaten,  and  cruelly 
maimed,  was  content  to  feek  redrefs  by  law  *. 

In  1430,  William  Laike,  fervant  to  William  Mildred 
one  of  the  members  for  the  City  of  London,  was  com- 
mitted to  the  Fleet  on  an  execution  of  debt,  and  deliveied 
in  due  courfc  of  law  +. 

And  in  1433,  an  act  of  parliament  was  made,  affixing  a 
heavier  penalty  for  the  affaulting  a  member,  than  the  law 
had  previoufly  inflifted.  The  aft  is  entitled  "  An  Aft 
againft  afTaults  made  upon  Lords  or  others  coming  to 
the  parliament." 

In  1456,  Thorpe,  the  Speaker,  was  arrefted  at  the  fuit 
of  the  duke  of  York,  on  which  the  Commons  appealed 
to  the  whole  parliament,  who  referred  ihe  cafe  to  the 
Judges,  whofe  opinion  was  in  favour  of  Thorpe's  being 
entitled  to  privilege :  notwithftanding  which,  the  Pariia- 
ment  decided  otherways,  and  the  Commons  acquiefced 
and  chofe  another  Speaker  J.  What  is  remarkable  in 
this  cafe  is,  that  both  the  Judges  and  the  Parliament  ap- 
peal to  the  fame  maxim  :  both  apply  the  fatne  argument 
as  conclufive,  viz.  "  That  the  party  aggrieved  could  have 
no  redrefs,  and  that  there  could  be  no  wrong  without  a 
remedy."  The  Judges  determine  from  this  maxim  and 
from  this  reafon,  that  nogenera!  Writ  oiSuperJedeas  could 
lye,  *«  becaufe"  (Cay  they,)  "  if  it  could,  the  High  Court 

*  1  Hatsell,  14.  f  Ibid.  17.  J  Ibid.  28.  1  Cob- 
fbett's  Pari.  Hist.  392. 


21 

of  Parliament  from  which  all  juflice  and  equity  ought  to 
flow,  would  fcetn  to  flop  the  courfe  of  juftice,  and  Icare 
the  party  aggrieved  without  remedy."  And  the  Parlia- 
liament  yield  to  this  fame  reafon  fet  forth  by  the  duke  of 
York  in  the  argument  againft  Thorpe's  being  allowed  Pri- 
vilege, viz.  "  That  in  cafe  it  was  granted  to  Thorpe  in 
this  inftance,  the  party  aggrieved  could  have  no  remedy." 
So  that  we  have  the  Opinion  of  the  Judges  and  the  Dc- 
cifion  of  the  Parliament  equally  determined  by  the  never 
failing  maxim,  "  That  there  can  be  no  Wrong  without  a 
Remedy." 

In  1461,  Walter  Clarke,  a  Ivlember  arrefted,  was  re- 
lieved by  law  *. 

In  1472,  John  Wallh,  fervant  to  the  Earl  of  Effex, 
being  fued  in  the  courts  below,  pleaded  Privilege  not  to 
be  fued,  as  being  fervant  to  a  member  of  parliament :  but 
the  Judges  decided  that  there  was  no  fuch  Privilege  t. 

In  1543,  in  the  cafe  of  George  Ferrers,  who  was  ar- 
relled,  and  who,  as  well  as  being  a  member  of  parliament, 
was  fervant  to  the  king — on  which  account,  the  Com- 
mons Teem  to  have  proceeded  in  a  different  manner,  by 
fending  the  Serjeant  at  h.TmiJor  the  fir Jl  time,  to  relieve 
their  member.  This  was  refiffed  by  the  SheriB's  with  vio- 
lence, the  Serjeant  had  his  mace  broke,  and  returned 
without  the  member  ;  whereupon  the  Sheriffs,  were  sum- 
moned before  King,  Lords  and  Commons,  who  referred 
their  punilhmcnt  to  the  latter,  who  fent  them  to  jail  |. 

In  1545,  Trewynnard,  a  member,  was  arrefled  and  re- 
lieved  according  to  law  by  writ  of  Privilege  ;  for  obey- 
ing which,  the  Sheriff  fuftained  an  action  for  efcape  ||. 

Another  cafe  in  the  reign  of  Henry  the  8th  is  very  re- 

•  1  Hatsell,  35.  t  Ibid.  41.  :  Ibid.  53.  1  Cob- 
betfs  Pari.  Hist.  553,        U  1  Hatsell,  59. 
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markable,  namely,  that  of  Mr.  Stroud  a  member  ;  whe 
for  bringing  a  bill  into  parliament  for  regulating  the  Tin- 
ners in  Cornwall,  was  upon  the  breaking  up  of  parlia- 
ment quejiienei  for  it  in  the  Court  of  Stannaries — fined 
and  imprifoned  in  Lilford  Caftle ;  but  relieved  by  due 
Qourfc  of  law,  by  Writ  of  Privilege*. 

In  1580,  the  fingular  and  complicated  Cafe  of  Mr. 
Hall,  a  member,  occurs,  who  having  written  a  Book  dero- 
gatory to  the  character  of  the  Houfe,  and  having  pub- 
lifhed  the  fame  againft  its  Orders,  and  mifrcprefented  its 
Proceedings  ;  and  having  befides  written  an  impudent 
Letter  to  the  Speaker,  and  being  abfent  when  ordered  to 
attend  in  his  place,  was  imprifoned  t. 

In  all  thefe  Cafes  we  may  obfervs  that  Members,  when 
their  Privileges  were  violated,  and  their  Pcrfons  arrefled, 
were  content  to  appeal  to  the  Law,  and  had  that  tcnder- 
nefs  and  refpeft  for  other  men's  Rights  as  well  as  their 
own  Privileges,  as  to  make  provifion  for  the  intercft  of 
creditors,  when  axTetled  by  their  Privileges,  and  to  indem- 
nify officers  againft  ailions  for  efcape,  to  which  they  were 
legally  liable  for  giving  up  their  prifoners.  And  never 
did  the  Members  of  the  Houfe  of  Commons  prefume  to 
overleap  the  bounds  of  the  Conftitution,  and  take  the  law 
into  their  own  hands,  till  the  days  of  the  Long  Parlia- 
ment ;  when,  from  the  peculiar  circuioflanccs  of  the 
country,  in  order  to  refift  the  arbitrary  encroachments  of  2 
defpotic  Piince,  the  Houfe  of  Commons  found  it  abfo- 
lutely  necelTary  in  the  flruggle,  not  only  to  extend  their 
Privileges,  but  to  alTume  powers,  the  exercife  of  which 
aboHDied  the  Houfe  of  Lords,  brought  the  King  to  the 
block,  and  ultimately  difTolved  the  whole  frame  of  the 
Government.     If  thefe  ufurpations  of  Power  were  not 

•  1  Hatsfll,  S6.  126.  206.        t  Ibid.  93. 
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ple, it  was  becaufe  they  were  fiippofed  to  be  indifpenfibly 
neceflary  to  enable  the  Houfe  oi  Comnions  to  ftem  the 
torrent  of  tyranny  which  was  fweeping  every  thing  be- 
fore it  to  deftruction  ;  and  as  the  only  means  of  wrefling 
from  the  grafp  of  defpotifm,  the  expiring  Liberties  of  the 
country. 

But  thefe,  furely,  are  not  fources  fufficicntly  clear,  nor 
times  fufficicntly  analogous  to  juftify  our  drawing  thence 
inflanccs,  mifcalled  Precedents,  to  countenance  firnilar 
proceedings  under  a  legal,  fettled,  and  eftablifhed  fyfletn  of 
government.  But  as  every  day's  experience  will  inform 
us  how  reluctantly  all  men  relinquifh  power  and  authority, 
which  they  have  once  exercifed,  even  after  having  expe- 
rienced its  mifcliiefs,  fo  was  the  Houfe  of  Commons  after 
the  Reftoration  unwilling  to  yield  up  its  ufurped  power 
and  authority,  fubmitted  to  in  times  of  trouble  and  com- 
motion, but  incompatible  with  the  return  of  order  and  the 
laws. 

Accordingly,  we  find  in  the  Cafes  of  Dr.  Carey,  Mr. 
Fitten,  fir  Samuel  Barnardiflon,  Shirley,  and  Stoughton 
ver/us  Onflow,  the  prctenfions  to  Power  under  the  name 
of  Privilege  ftill  clung  to  by  both  Houfes  of  Parliament, 
but  as  conftantly  denied  and  refilled  by  each  Houfe  in  its 
turn  ;  the  one  always  denying  the  ufurpation  of  the  other, 
and  the  parties  aggrieved  the  authority  of  both:  confe- 
quently  no  power  or  authority  is  acknowledged  or  allowed 
to  belong  to  either.  But  the  following  Cafe,  which  occur- 
red about  the  fame  time,  and  which  having  been  argued  at 
a  Conference  between  the  two  Houfes  is  entitled  to  more 
particular  notice,  is  that  of  the  four  Council  in  the  Appeal 
of  fir  Nicholas  Crifpe  vtrjus  the  lady  Bowyer,  Dalmahoy 
and  others,   who  were  taken  into  the  cuftodv  of  the  Ser» 
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jeant  at  Arms,  for  pleading  before  the  Lords,  contrary 
to  an  Order  of  the  Houfe  of  Commons  to  forbid  them  ; 
at  which  Conference,  the  Lords  afTert,  That  the 
Houfe  of  Commons  is  no  Court,  has  no  authority  to  ad- 
miniller  an  Oath,  or  to  give  a  Judgment  ;  that  it  is  a 
tranfcendant  invafion  of  the  Liberty  of  the  Subjeft  ;  that 
it  is  againft  Magna  Charta,  the  Petition  of  Right,  and 
many  other  laws,  which  have  provided.  That  no  freeman 
fhali  be  imprifoned,  or  otherwife  reftrained  of  his  liberty, 
but  by  due  procefs  of  law ;  that  it  tends  to  the  fubverfion 
of  the  government  of  the  kingdom,  becaufe  it  is  in  the 
nature  of  an  Injunflion  from  the  Lower  Houfe;  which 
has  no  authority  or  power  of  jurifdiftion  over  infcnir 
JubjeHs,  much  lefs  over  the  King  and  Lords*:  Which 
arguments  not  to  be  controverted,  the  Houfe  of  Commons 
contented  itfelf  with  replying  to,  by  retorts  upon  the  af- 
fumed  jurifdiftion  of  the  Houfe  of  Lords,  and  by  advanc- 
ing empty  affertions  of  its  own  authority,  without  at- 
tempting to  oflfer  a  fliadow  of  proof  in  their  fupport. 

But  in  the  Cafe  of  fir  Samuel  Barnardifton  before 
mentioned,  it  is  curious  to  obferve  the  two  Houfes  chang- 
-  ing  fides.  The  Houfe  of  Commons  then  becomes,  in  its 
turn,  the  advocate  for  Magna  Charta  and  the  Rights  of  the 
People  againll  the  ufurping  jurifdiftion  and  arbitrary  pre- 
tenfions  of  the  Houfe  of  Lords.  Each  Houfe  deciding 
as  equitably  againft  the  unjuil  pretenfions  of  the  other, 
and  according  to  the  laws  and  the  iniereft  of  the  public  ; 
and  as  regardlefs  of  all  equity,  the  public  intereft  and  the 
laws,  when  taking  upon  it  to  decide  in  its  own  caufe  ;  thu» 
affording  a  ilrong  additional  illuflration  of  the  old  whule- 
fome  doiElrine,  "  That  no  one  ought  to  be  judge  in  his 
"  own  caufe." 

•  4  Cobbett's  Pari.  Hist.  733. 
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From  this  period  to  that  of  the  Revolution,  the  firft  in- 
ilance  that  occurs,  is  that  of  a  Pamphlet  oa  clipping  and 
coining  guineas.  The  Houfe  of  Commons  ofiFered  a  re- 
ward for  the  difcovery  of  the  author,  and  ordered  the 
Pamphlet  to  be  burned. 

The  next  cafe  that  occurs,  is  that  of  Dr.  Welwood, 
who  publifhed  a  weekly  paper,  reflefting  upon  the  whole 
Houfe.     He  was  reprimanded  and  difcbarged.  * 

Complaint  being  made  againft  a  Book  entitled  "  King 
William  and  Queen  Mary  Conquerors,"  faid  to  be  written 
by  Charles  Blount,  efq.,  it  was  ordered  to  be  burnt :  as 
likewife  was  a  Paftoral  Letter  at  the  fame  time  t.  Dyer,  a 
News-paper  man,  was  reprimanded  for  publifhing  De- 
batcjs,  and  difcbarged.  :{: 

Having  briefly  noticed  thefe  important  Cafes,  I  fhall 
next  proceed  to  dire6i  the  public  attention  to  the  remark- 
able Cafe  of  Bridgeman  wfr/j/ J  Holt  *  in  1696-7.  The 
duchefs  of  Grafton  having  claimed  under  a  patent  of 
Charles  the  fecond,  a  right  to  appoint  the  Cleik  to  the 
King's  Bench,  Lord  Chief  Juftice  Holt  contefled  the 
claim.  It  was  a  trial  at  bar,  and  was  decided  againil  the 
Duchefs  in  favour  of  Lord  Chief  Juftice  Holt.  Upon 
which,  the  counfel  of  Bridgeraan,  who  had  been  nomi- 
nated as  Clerk  by  the  Duchefs,  tendered  a  Bill  of  Excep- 
tions, which  the  Juftices  refufcd  to  feal.  In  confequence 
of  which,  a  Petition,  complaining  of  the  conduft  of  the 
Judges,  was  prefented  to  the  Houfe  of  Lords,  accufing  fir 
Wm.  Dolben,  fir  Wm,  Gregory,  and  fir  Giles  Eyre, 
Juftices  of  the  King's  Bench,  of  atling  illegally  in  having 

♦  5  Cobbett's  Pari.  Hist.  658. 
t  Ibid.  756. 
I  Ibid.  862. 
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fo  refufed.  They  were,  in  confequence  of  this  Charge^ 
fummoned  by  the  Houfe  of  Lords  to  appear  before  them, 
and  anfwer  to  the  complaint  made  in  the  Petition.  Which 
the  Judges  refufed  to  do  :  and  they,  in  a  folemn,  well-di- 
gefted  Argument,  denied  the  Jurifdiftion  of  the  Houfe  oi 
Lords,  and  infifted  upon  their  undoubted  Right,  as  Englifh- 
men,  to  a  Trial  by  a  Jury  of  their  equals,  in  cafe  they,  in 
any  thing  were  accufed  of  having  done  wrong,  and  claimed 
the  benefit  of  being  tried  according  to  the  known  course 
of  the  Common  Law :  they  relied  upon  Magna  Charta 
as  free  borri  Englifhmen,  which,  they  said,  was  made  for 
them  ax  well  as  for  others  ;  that  all  Powers  and  Privilege* 
in  the  kingdom,  even  the  higheft,  are  circumfcribed  by 
the  laws,  and  have  their  limits.  In  the  Courts  of  Wcft- 
minfter,  (faid  they)  the  Law  is  determined  by  one,  and 
the  Fadl  afcertaincd  by  another  ;  kere,  both  the  Law  and 
the  Fafl  would  be  in  the  fame  hands.  If  the  Houfe  of 
Lords  (hould  punifh,  could  fuch  order  fiop  or  bar  the 
legal  procefs  hereafter  ?  or  be  ufed  below  as  a  recovery 
or  acquittal  ? — as  an  autrefois  convid  ?  or  autreftis  ac' 
quit  ?  Would  the  Proceedings  in  the  Houfe  of  Lords  fava 
them  from  the  trouble  of  anfwcring  to  an  information  or 
<ndi£iment/i9r  the  fame  thing  elfewhere  ? 

Here  it  is  to  be  remarked,  that  when  the  Judges  of  the 
land  were  attacked  by  an  unwarrantable  power,  they  flieN 
tered  themfelves  behind  the  broad  fhield  of  Magna  Charta 
and  the  Trial  by  Jury,  well  knowing  the  value  of  fuch  a 
protection — and  they  conclude  with  thefe  memorable 
words:  "  Some  perfons  have,  perhaps,  from  a  diffidence 
*'  of  fuccefs,  or  from  a  flaviih  fear,  or  private  policy,  for- 
"  borne  to  queflion  the  power  of  their  fuperiors,  but  the 
"  J^'^g^*  rauft  betray  their  reputation,  and  their~know- 
"  ledge  of  the  laws,  if  they  fhould  owa  a  jurifdiflion 
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•  which  former  times  and  their  predecenbrs  were  unac- 
"  quainted  with."  Whereupon,  the  Petition  was  dif- 
iBiHed. 

If  thefe  reafons  were  conclufive  againft  the  jurifdiftion 
of  the  Houfe  of  Lords,  they  apply  much  more  forcibly 
to  the  Houfe  of  Commons :  for  the  Houfe  of  Lords  re- 
tains the  judicial  authority  of  the  parliament,  being  a 
Court  of  Appeal ;  but,  the  Houfe  of  Commons  has  n© 
judicial  funflion  to  perform,  and  is  no  court  at  all.  The 
Judges  claimed  no  more  than  their  right  as  commoners 
of  England  in  Magna  Charta  and  the  Common  Law  of 
the  land  ;  which  they  contended,  and  with  fuccefs,  ad- 
mitted of  no  man's  being  tried,  except  by  a  jury  of  his 
equals.  They  affirmed,  that  all  Powers  and  Privileges 
in  the  kingdom,  even  the  higheft,  are  circumfcribed  by 
the  laws  of  the  land,  and  that  they,  the  Judges,  (hould 
betray  a  flavilh  fear  and  grofs  ignorance,  if  they  permit- 
ted fuch  an  ufurpation  to  be  drawn  into  a  precedent  «n. 
known  to  former  times, 

Thefe  arguments,  which  need  no  further  comment, 
ought  to  have  been  fufficient  to  put  an  end  to  all  fuch 
pretenfions  in  either  houfe  of  parliament  for  ever;  but 
fo  reluflantly  do  all  men  part  with  power,  that  we  find 
the  Lords  in  the  very  next  year,  1697,  in  the  Cafe  of 
Lord  Banbury,  fummoning  Lord  Chief  Juftice  Holt, 
to  appear  before  a  Committee  of  their  Houfe ;  but  Lord 
Chief  Juftice  Holt  refufed  to  appear,  and  the  Lord* 
liftened  to  the  voice  of  reafon,  and  dropped  their  pre- 
tenfions. 

From  thefe  folemn  afts  of  venerable  Judges  in  good 
times,  it  is  evident,  that  undefined  Privileges  in  the  Houfes 
of  Parliament  were  unknown  to  the  Coniliuuion  and  the 
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Law ;  though,  fometimes,  perhaps,  yielded  to  from  igno- 
rance or  fear,  but  in  which  the  Judges  who  knew  the 
lav/s  would  not  acquiefce. 

This  found  expofition  of  the  Law,  and  the  conduft  and 
example  of  the  Judges,  might  reafonably  have  been  ex- 
pe6led  to  operate  as  a  prevention  of  any  further  dif- 
quictude  of  an  Englifh  fubjeft  from  the  power  of  either 
houfe  of  parliament :  and  that  it  did  produce  a  confider^ 
able  effeft,  we  may  prefume  from  the  number  of  fub- 
fequent  Cafes,  in  which  neither  Houfe  prefumed  to  trench 
upon  the  Liberty  of  the  Subject.  For  inftance  :  in  thtf 
year, 

1698.  Molyneux's  "State  of  Ireland."  He  refufed 
to  appear,  and  the  Houfe  of  Commons  addielfed  the 
King  to  difcontinuethe  like  Works  in  future. 

1699.  Mr.  Chivers,  a  member,  was  ordered  to  attend 
for  a  contempt;  but  declined  coming  :  and,  next  day,  on 
its  being  put  to  the  vote.  Whether  he  fliould  be  taked 
into  cuftody  by  the  Serjeant  at  Arras  ?  it  was  carried  in 
the  negative. 

1702.  Doctor  Drake's  "  Hiftory  of  the  laft  Parlia- 
ment," a  libel. 

1707.  DoSor  Friend's  "Account  of  Lord  Peterbo- 
rough's Condufl  in  Spain,"  a  libel. 

1719.  Hall's  "  Sober  Reply," — a  work  againft  the 
Trinity. 

1750.  "  Conftitutional  Queries." 
-    1763.  Wilkes's   "  ElTay  on  Woman,"  to  which  the 
name  of  Bifhop  Warburton  was  prefixed  as  the  author. 

1763.  Wilkes's  "  North  Briton,  No.  45." 

1763.  Veni    Creator  paraphrased. 

In  all  of  which  Cases,  whether  for  libelling  any  mem- 
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ber  of  either  house,  or  the  whole  house,  or  both  houses, 
or  the  whole  frame  of  the  government,  both  Lords  and 
Commons  were  content  to  pursue  the  known  course  of 
the  Law,  and  left  the  party  accused  to  be  tried  by  the 
law  of  the  land  and  a  jury  of  his  country. 

There  is  a  Case  which,  though  prior  in  point  of  time, 
I  have  reserved  for  the  last,  because  it  demands  a  few 
observations:  That  of  the  Kentish  Petition*  in  1701, 
presented  to  the  House  of  Commons  by  Mr.  Colepepper 
and  four  other  Kentish  Gentlemen  :  voted  by  the  house 
libellous,  seditious,  and  a  breach  of  privileoe,  and  for* 
presenting  which  the  House  of  Commons  sentenced 
thefe  five  gentlemen  to  be  imprifoned.  Is  this  an  aft  to 
be  juftified  and  drawn  inro  precedent  ?  And  of  what 
avail  is  any  precedent  from  the  proceedings  of  an  aflem- 
bly  whofe  conduft  is  arbitrary,  and  whofe  aftions  are 
meafured  by  the  crooked  cord  of  its  own  difcretion,  not 
by  the  golden  meteyard  of  the  law  ? 

The  next  and  the  laft  Cafe  I  (hall  have  occafion  to  ad- 
duce, is  that  of  the  Middlefex  Journal,  in  J771,  when 
the  Serjeant  at  Arms  of  the  Houfe  of  Commons  was 
fent  by  their  order  toarreft  the  Printer;  inftead  of  which, 
the  Printer  took  up  the  Serjeant,  and  brought  him  before 
Crofby,  Lord  Mayor,  and  Aldermen  Wilkes  and  Oliver, 
who  committed  the  Serjeant.  Notwithftanding  this  out- 
rage which  the  Houfe  of  Commons  fuilained  by  the  at- 
tack upon  its  officer,  it  prefumed  not  to  touch  any  of  the 
offending  parties,  except  its  own  members,  the  Lord 
Mayor  and  Alderman  Oliver  ;  p.iQing  over  the  Printer, 
the  Journalift,  and  Alderman  Wilkes,  who,  at  that  time, 
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5  Cobbett's  Pari.  Hist.  1520.  See  also  '-The  History 
of  the  Kentish  Petition,"  in '  the  Appendix  to  the  same  vo- 
lume, No.  xvn. 
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>ra$  not  a  member  of  the  Houfe — than  which  difaffirm- 
ance  of  its  power  a  ftronger  proof  cannot  he  conceived. 

Left;  it  fiiould  be  poffible  that  any  perfon  fhould  attach 
the  llighteft^  importance  to  the  Refolutions  of  either  Houfe 
of  Parliament,  which  may  go  to  affeft  thofe  who  are  not 
members  of  thofe  bodies,  it  may  be  neceffary  to  remark, 
that  the  Journals  furnifh  Refolutions  of  the  moft  contra, 
diftory  nature :  for  inftance, 

April  3,  1626-7,  Refolved,  "  That  the  Writ  of  Ha- 
"  beas  Corpus  cannot  be  denied,  but  ought  to  be  granted 
"  to  every  man,  that  is  committed  or  detained  in  prifon, 
"  or  otherwife  reftrained,  by  the  command  of  the  king, 
"  the  privy-council,  or  any  other ;  he  praying  the 
*'  fame*." 

June  g,  1705,  Refolved,  nem.  cen.  "  That  no  com- 
•'  moner  of  England,  committed  by  Order  or  Warrant 
"  of  the  Honfe  of  Commons,  for  breach  of  privilege, 
"  or  contempt  of  that  Houfe,  ought  without  order  o£ 
"  that  House  to  be,  by  any  Writ  of  Habeas  Corpus,  or 
'*  other  authority  whatfoever,  made  to  appear  and  an- 
"  fwer,  and  do,  and  receive  a  determination  in  the 
"  Houfe  of  Peers,  during  the  feflion  of  parliament 
"  wherein  fuch  perfon  was  committed  +." 

And,  in  1740,  in  Walpole's  Cafe,  it  was  refolved  by 
the  Lords,  "  That  any  attempt  to  punifh  a  man  without 
"  a  trial  or  hearing,  was  contrary  to  the  natural  prin- 
"  ciplesof  Juftice  and  Liberty."  And,  in  the  Cafe  of 
Skinner  verfus  the  Eafl  India  Company,  in  1675,  the 
Commons  Refolved,  "  ThatafTuming  a  j  urifdiftion  over 
♦'  the  Case,   being  relievabie  at  common  law,  is  con- 

*  2  Cobbett's  Pari.  Hist.  259. 
t  G  Cobbett's  Pari.  Hist.  431. 
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**  trary  to  law,  and  tends  to  introduce  arbitrary  power." 
— But,  to  Refolutions  of  the  Houfe  of  Commons,  Sir 
Fletcher  Norton  faid,  when  Attorney  General,  (and  he 
was  afterwards  felefted,  for  his  knowledge  of  the  laws, 
Mfage,  and  cuflom  of  parliament,  to  fill  the  Chair), 
*'  He  would  pay  no  more  refpeft,  than  to  the  Re- 
folutions of  fo  many  drunken  porters  at  an  ale-houfe." 
The  expreflion  was  coarfe,  but  the  principle  is  juft. 

It  has  been  fhewn,  from  the  Opinions  of  learned 
Judges — from  the  Declaration  of  both  Houfes  of  Par- 
liament, when  not  judging  in  their  own  caufe, — and  from 
undeniable  legal  Maxims,  that  the  power  excrcifed  by 
the  Houfe  of  Commons,  of  pafling  a  Sentence  of  Impri- 
fonment  upon  any  perfon,  not  a  member  of  its  body,  is 
contrary  to  the  Common  Law,  to  Magna  Charta,  and 
every  conftitutional  principle.  I  will  now  go  further, 
and  undertake  to  prove,  that  not  only  every  fundamental 
principle  of  the  Common  Law  has  been  violated,  but 
that  every  exprefs  provifion  of  the  Statute  Law,  for  the 
pcrfonal  fecurity  of  the  fubjeft,  has  been  tranfgrefled. 
For  which  purpofe  it  will  be  neceffary  to  examine  ftriftly, 
and  with  the  utmofl  precifion,  what  the  legal  and  con- 
fiitutional  funflions  of  the  Houfe  of  Commons  are : 
fuppofing,  for  the  fake  of  the  argument,  that  they 
are  the  fairly  chofen  Reprefentatives  of  the  People. 
Its  Privileges  we  have  enumerated  from  the  higheft  au- 
thority. Let  us  now  confider  its  Powers — begging  that 
the  Reader  will  never  lofe  fight  of  the  wide  diilin6lion 
between  Privilege  and  Power. 

Its  Powers,  then,  briefly  are :  To  remove  Obftructions 
to  its  Proceedings:  to  abate  a  Nuifance  legally  called 
Contempt :  As  the  Grand  Inquest  of  the  nation  (which 
very  term  is  enough  to  fliew  that  its  office  is  but  to  in- 
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quire,  not  to  punifli),  it  has  authority  to  fuiDnion  Wit- 
nefles  for  the  purpofe  of  inftituting  Inquiries  into  Public 
Grievances — of  coniroulitig  Public  Expenditure,  and  of 
impeaching  Public  Delinquents,  in  furtherance  of  jufticc, 
with  a  view  to  Judgment  at  the  Tribunal  of  the  Laws. 

Such  being  its  Powers,  it  will  be  neceflary,  in  the  next 
place,  to  examine  it  in  another  point  of  view,  viz.  as  a 
Court  exercifing  judicial  Powers.  And  here,  at  the  out- 
fet,  we  difcover,  that  it  is  not  a  Court  of  Record,  becaufe 
it  cannot  hold  Plea  of  Debt  or  Damage  to  the  amount  of 
forty  {hillings.  Lord  Coke  fays,  "  That  a  Court  not  of 
"  Record,  is  where  it  cannot  hold  Plea  of  Debt  or  Da- 
"  mage  to  the  amount  of  forty  (hillings;"  and  he  ex» 
prefsly  lays  it  down,  "  That  no  Court  not  of  Record  caii 
••  fine  or  irnprifon,"  as  refolved  per  tctam  curiam,  on 
argument  in  GrieOey's  Cafe,  as  well  as  by  Holt,  in  the 
Cafe  of  Grenville,  verfus  Barv/ell.  To  impofe  a  Fine  of 
the  lov/eft  denomination  the  Houfe  of  Commons  has  re- 
linqulflied  its  former  pretenfion*.  If  it  does  not,  then, 
prefume  to  impofe  the  fmaliest  Fine,  does  it  not  necefla- 
rily  follow,  that  it  cannot  inflifl  the  higher  pnnifhment  of 
Imprlfonment  ?  It  is  an  acknowledged  maxim  in  Law  : 
•'  Cui  minus  non  convenit,  ei  nonnajus  convenit ;''  and, 
of  how  much  more  value,  in  the  eye  of  Reafon  and  the 
Law,  is  a  man's  Perfon,  than  his  Property,  though  it  pro- 
teQs  both  ?  To  what  end,  indeed,  fhould  a  man  acquire 
Property,  if  his  Perfon  is  infecure  ?  The  notion  enter- 
tained by  our  old  lawyers,  refpecting  Imprifonment,  which 
is  the  highest  execution  of  the  law  Qiort  of  death ;  the  im- 
portance attached  by  them  to  the  power  of  imprifoning 
men,  may  be  collected  from  Lord  Coke,  who  fays, 
"  That  a  man  in  prifon  is  d"ead  in  law;  he  is  homo  mor. 
iuus,  loft  to  fociety,  himfelf,  his  family,  and  his  friends; 
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and  that  a  man  indefinitely  imprifoned,  is  a  man  in 
Hell ."  And  the  Gofpel  fays,  "  Is  not  the  Lite  more 
than  meat  and  the  Body  than  raiment  ?"  in  which 
word  "  raiment"  all  external  poffeflions  are  included. 

This  part  of  the  fubjeft  may  be  reduced  to  a  Syllo- 
gifm  :— - 

No  Court,  that  cannot  hold  Plea  of  Debt  or  Da- 
mage to  the  amount  oi  forty  {hillings,  is  a  Court 
of  Record : 
The  Koufe  of  Commons  can  hold  no  fuch  Plea  ; 
Therefore  is  not  a  Court  of  Record — therefore  can- 
not fine  or  imprifon. 

We  will  now  try  this  pretenfion  of  the  Houfe  of  Com- 
mons by  the  teft  of  its  own  proceedings. 

The  party  is  fummoned  to  the  bar  to  answer  interroga- 
tories. Should  he  be  unwilling  to  do  this,  he  is  fent  to 
prifon. — See  the  Cafe  of  Mr.  Howard,  1675*.  Should 
he  confefs,  he  is  likewife  fent  to  prifon.  See  the  Cafe 
of  Mr.  Jones,  i8io.  No  legal  evidence  can  be  brought. 
The  Houfe  is  flopped  zn  limine  ;  for  it  cannot  adminifter 
an  oath  ;  and  Magna  Charta,  who,  fays  my  Lord  Coke, 
ig  fuch  a  fellow,  that  he  will  bear  no  equal — arrefls  its 
further  progress — declaring,  "  That  no  man  flialj  be  put 
"  to  his  law  on  the  bare  fuggeflion  of  another,  but  by 
"  lawful  witnefTes."  Therefore,  the  Houfe  cannot  pro- 
ceed to  trial  :  confequently,  can  deliver  no  Judgment 
— can  pafs  no  Sentence.  Magna  Charta  declares,  "  That 
"  no  Freeman  fliall  be  arrefled,  imprifoned,  or  in  any 
"  way  deflroyed,  but  by  the  Judgment  of  his  Peers,  or 
"  the  Law  of  the   Land;"  and  thefe   words,  per  legem 

t  •*  Cobbett'a  Pari.  Hist.  770, 
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drra,  or  law  of  the  land,  are  well  and  fully  explained  by 
the  Statutes  in  confirmation  of  Magna  Charta.  The  5tb, 
a^th,  28th,  37th,  and  42d  of  Edward  the  3d  :  which  de- 
clare, That  no  man  flial!  be  put  to  anfwer  without  pre- 
fentment  of  good  and  lawful  men,  before  Juftices,  or 
matter  of  record,  or  writ  original,  or  in  due  procefs  of 
[aw.  They  alfo  declare,  That  all  enaftments  contrary 
to  Magna  Charta,  are,  ipfo  failo,  null  and  void.  And 
hereupon,  fays  Lord  Coke,  all  Commiflions  are  ground- 
ed, always  having  this  Sentence,  "  FaSIuri  quod  ad  jus- 
litiam  pertinet,  fecundum  legem  et  confuetudinem 
Angliit."  It  is  not,  fays  Lord  Coke,  "  Secundum  legem 
et  confuetudinem  Regis  Anglice,"  left  it  Diould  be 
thought  to  bind  the  King  only.  Nor  is  it,  "  Secundum 
legem  et  confuetudinem  Populi  Anglice,"  left  it  may  be- 
thought to  bind  the  People  only;  —  hni  per  legem  terre 
id  eji  Anghce,  that  the  law  may  extend  to  all. 

Empfom  and  Dudley  committed  grievous  oppreflions 
under  cover  of  an  act  of  Henry  the  7th  ;  which  (hews 
the  danger  of  fluking  this  fundamental  law,  by  delegat- 
ing  difcretionary  powers  to  Juftices  of  the  Peace  or 
others,  without  trial  by  twelve  lawful  men.  To  repeal 
ivhicli,  «he  ift  of  Henry  the  8th  was  enafted,  and  "  t© 
deter,"  fays  the  A£>,  "  others  by  their  fearful  end,  from 
finsilar  courfes,  and  to  admoniHi  future  Parliaments,  that 
inftead  of  this  ordinary  an  J  precious  Trial  per  legem 
terra,  they  bring  not  in  ubfolute  and  partial  tiials  by  dif- 
.  cretion."  It  is  worthy  of  renyirk,  that  Empfon  and  Dud- 
ley were  hanged,  for  goinjr  cotjtrary  to  Magna  Charts 
notwithftanding  that  they  afled  under  the  authority  of  an 
A61  of  Parliament;  and,  above  all,  we  ftiould  lay  to 
heart,  that  warning  given  to  future  Parliaments,  not  to 
take  away  the  precious  Trial  by  Jury,  and  not  to  intro- 
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d:\ce  difcretionaryjurifdiction  contrary  lo  Magp.a  Charia 
and  the  Common  law*. 

Yet,  limited  and  circumfcribed  as  the  Houfe  of  Com- 
mons is — having  no  means  of  trial — no  rules  of  judicial 
proceeding — being  no  Court  of  Record — not  prefuming 
to  fine — not  competent  to  adminiller  an  oath — neverthe- 
lefs,  it  takes  upon  ilfelf ;  firfl,  to  determine  the  crime  ex 
pojl  fiiElo  :  fecondly,  it  calls  upon  the  accufed,  to  crimi- 
nate liimfelf,  contrary  to  every  principle  of  Englilh  law: 
and  in  this  extrajudicial  manner  upon  a  man  criminating 
liimfelf  (fo  far  as  avowing  himfelf  the  author  of  what  has 
not  been  proved  to  be  a  crime,  can  be  called  criminating 
himfelf)  the  Houfe  proceeds  to  Judgment,  and  inverting 
itfelf  with  all  the  powers  of  Grand  Jury,  Petty  Jury,  Ac- 
cufer,  Judge  and  Executioner,  without  evidence,  v/ith- 
out  trial,  it  pronounces  a  Sentence  of  indefinite  imprifon- 
ment,  and  this  in  its  own  caufe — where,  leaft  of  all,  it 
(hould  take  upon  itfelf  to  decide. 

Let  us  next  examine  tliefe  proceedings  by  the  rules  of 
the  Law,  and  again  recur  to  that  grand  expounder  of  the 
Law,  Lord  Coke;  who  fays,  ift  Inft.  fee.  3d. — "  No  man 
"  can  be  arrefted  or  imprifoned  contrary  to  the  form  of 
"  the  Great  Charter."  2d  Inft.  46,  3d  Inft.  209 — "  No 
"  perfon  is  to  be  imprifoned,  but  as  tha^aw  direfts,  either 
"  by  command,  or  order  of  a  Court  of  Record,  or  by 
"  lawful  warrant,  by  which  one  may  be  detained  law- 
"  fully  to  anfwer  the  law." 

Every  oppreffion  under  the  colour  of  authority  is  a 
kind  of  deftruction  ;  and  Magna  Charta  fays,  "  No  man 
**  aliquo  modo  dejlruatur,"  Every  oppreffion  tends  to 
deftruftion :    but    that    is  the  worft  oppreffion  which  is 

•  See  1  Cobbett's  Stats  Trials  No,  26. 
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done  under  colour  of  Juftice.  Edward  the  6th  incorpo- 
rated St.  Albans  with  power  to  make  Ordinances :  They 
made  a  Bye-law  with  a  penalty  of  imprifonment.  This 
was  adjudged  void — becaufe  contrary  to  Magna  Charta — 
becaufe  "  Nullus  liber  homo  capiatur."  No  freeman 
fliall  be  imprifoned,  &c.  On  the  fame  account,  a  Com- 
ininion  under  the  Great  Seal  to  arrell  a  notorious  Felon, 
■was  refolved  to  be  againft  Magna  Charta — becaufe  no 
man  fliall  be  brought  to  anfwer — not  being  indifled  or 
appealed  by  the  party  or  other  procefs  of  law.  By  the 
2d  ot  Henry  4th  it  is  enafled,  "  It  any  man  bearrefted  or 
imprifoned  againft  the  form  of  the  Great  Chaner  that  he 
be  brought  to  his  Anfwer  and  have  light.'" 

Thefe  are  fome  oi  the  numerous  Provifions  for  the 
fafety  ol  the  people,  arifing  out  of  the  Common  and  re» 
cognized  by  the  Statute  Law.  Thefe  are  the  glorious 
Privileges  of  Englifhmen  ;  their  imprefcriptible,  inalien- 
able Liberties  :  "  claimed,  infifted  upon  and  demanded" 
by  the  Bili  of  Rights,  and  fealed  and  fanftified  by  the 
blood  of  their  forefathers  : 

"  At  once  the  pride  and  safeguard  of  the  land." 

Shall  thefe  Bulwarks,  that  have  withftood  the  pelting 
florins  of  the  Prerogative  of  the  Crown,  be  Tapped  and  un- 
dermined by  the  creeping  Privilege  of  Parliament  ?  Yet, 
will  this  be  the  cafe,  if  the  Houfe  of  Commons  be  per- 
mitted  to  ufurp  a  Power  never  pretended  to  by  our  moft 
arbitrary  kings. —  But  no !  the  Laws,  Cafes,  and  Authorities, 
before  cited,  aie  pofitive  :  They  make  no  refervation  of 
Privilege  of  Parliament ;  much  less  of  Power  of  the 
Houfe  ot  Commons;  but  on  the  contrary,  are  conclufive 
againil  both. 
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Let  us  now  try,  by  another  touchftone,  this  Power 
exercifed  by  the  Houfe  of  Commons. 

It  is  an  acknowledged  'Ti^xim  in  Law,  That  there  can 
be  no  Wrong  without  a  Remedy.  "When  Edward  the 
Fourth  afkcJ  Chiei  Juftice  Markham ;  If  he  could  not 
aneft  a  nan?  '•  No,"  faid  the  honeft  Chief  Juftice, 
"  Y  ur  Majefty  cannot  arreft  any  man  even  for  treafon ; 
becaule  the  party,  if  aggrieved,  cduld  have  no  reme- 
dy  ;  but  if  he  was  ar'efted  by  any  officer  of  your  Majefty, 
he  could  have  his  action  for  falfe  imprifonnient."  This 
unanfwenible  argument  is  equally  applicable  to  the  H.^ufe 
«f  Commons. 

To  whom  does  it  hold  itfelf  accountable  ? 

Againfl  whom  or  what  can  a  party  aggrieved  bring  his 
action  ? 

Where  look  for  redrefs  ? 

Here  is  an  argument,  which  our  old  lawyers  considered 
as  conclufivetoany  point:  as  maybefeen  in  all  their  pl.ad- 
ings,  It  is  the  letral,  "  reductio  ad  ab/urdum'' — a  failure 
of  juftice,  which  neither  Liw  nor  Reason  will  endure. 

What  the  Duties,  Privileges,  and  Powers  of  the 
Houfe  oi  Commons  are,  have  been  aireddy  (hewn.  In 
contemplating  the  Conlli'uiioii  ol  this  country,  which 
will  appear  more  admirable,  the  more  clofely  it  is  viewed, 
and  the  more  minutely  it  is  inveftigated,  we  ftiould  be 
careful  not  to  confound  its  parts :  to  bear  in  mind  that 
the  Houfe  of  Commons  is  not  the  High  Cdurt  of  Parlia- 
ment — that  Parliament  confifts  of  three  Eftates — the  King 
— the  Upper — and  the  Lower  Houfe — That  each  of  thefe 
has  its  own  peculiar  functions,  and  that  no  on*"  feparately 
has  any  power  except  over  its  own  Members.  Certainly 
not  to  bind  the  Subjeft.  It  is  univerfally  admitted  by  all 
writers  upon  the  fcicnce  of  Government,  that  the  legis- 
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lative,  cxecuiive,  and  judicial  powers  in  a  ftate  fliould  be 
kepi  diftinft  ;  that  the  monfter  Defpotifm  is  generated  by 
their  union  ;  and  that  Jullice  and  Liberty  are  promoted 
and  affured  by  thefe  powers  being  kept  separate  and  dis- 
tinft.  Accordingly,  the  Laws  of  England  keep  not  only 
the  great  outlines,  but  every  part  of  each  feature 
diftin£l.  The  great  outlines  are,  The  King  entrufted 
with  the  execution  of  the  Laws  ;  yet  cannot  the  King 
execute  any  law ;  but  be  is  bound  to  delegate  his 
authority  to  officers  of  the  law.  Why  ?-^becaufe, 
if  it  were  otherwife ;  if  a  fubject  was  injured,  he  could 
have  no  redrefs.  There  would  be  a  wrong  without  a 
remedy  ;  which  the  law  will  not  endure.  The  King  can 
do  no  wrong  :  that  is,  the  King  can  do  no  aft,  but  by  the 
prefcribed  forms  of  the  law  :  Somebody  or  other  muft, 
confequently,  be  anfwerable  for  it. — When  the  Petition 
of  Right  was  prefented  to  Charles  tbe  Firfl,  the  Houfc 
of  Commons  would  not  accept  of  the  King's  Anfwer, 
though  yielding  to  their  wiflies,  becaufe  it  was  not  couch- 
cd  in  the  precife  and  formal  phrafe  of  the  law  :  they, 
therefore  addreffed  the  King  for  a  more  full,  explicit,  and 
fatisfaclory  Anfwer.  Nor  were  they  contented,  until  the 
King  coming  down  to  the  Houfe  of  Commons  told  them, 
"  He  had  an  anfwer  now  to  give,  he  was  fure  would 
pleafe  them ;"  and  accordingly,  when  they  again  prefented 
the  Petition — he  returned  the  defired  Anfwer  in  the  pre- 
cife  legal  from,  "  Soil  droit  fait  comme  il  tji  defire" 
with  which  they  were  fatisfied*. 

As  the  Legiflative  is  kept  diftinft  from  the  Executive, 
fo  is  the  judicial  from  each  and  both.  An  Englilh  court 
of  law  is  an  objefl  worthy  the  contemplation  of  every 
mind  that  delights  in  Juftice.     So  is  every  step  of  confti- 

•  S  Cobbett's  Pari.  Hist.  109. 
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lutional  legal  proceeJiiig.  Is  any  perfon  accufed  of  hav- 
ing committed  an  offence,  information  upon  oath  mull  be 
given  before  a  fvvorn  magiftrate,  who  it  authorifed  to  ad- 
mit him  to  bail,  or  commit  him  to  prifon  according  to  the 
nature  of  the  Offence.  In  which  laft  cafe,  the  warrant 
muft  clearly  fet  forth  the  charge,  and  muft  have  a  lawful 
conclufion ;  that  is,  that  the  party  (hall  be  detained  to 
anfwer  the  law,  or  till  delivered  by  due  courfe  and  procefs 
of  law.  The  fworn  Information  before  a  fworn  magis- 
trate, is  iranfmitted  by  hira  to  the  Clerk  of  the  Crown 
to  be  put  into  the  form  of  an  Indiflment,  which  is  laid 
before  a  Grand  Jury  of  23  equals  of  the  accufed,  who 
find,  or  ignore,  the  bill.  In  the  firft  cafe,  he  is  put  upon 
his  trial,  when,  according  to  the  fworn  evidence  before 
given,  the  witneffes  confronted  with  the  accufed,  twelva 
men  on  their  oaths  afcertain  the  faft,  and  the  Judge  upon 
his  oath  determines  the  law  :  (hould  the  party  be  acquit- 
ted he  can  never  be  troubled  again  for  the  fame  offence, 
he  can  plead  his  autrefois  acquit  from  the  records  of  the 
court  ;  which  will  be  a  bar  to  further  proceedings  againft 
him.  Should  he  be  convifted,  he  is  committed  by  a 
warrant  in  execution  ifTuing  from  the  lawful  authority, 
to  hear  and  determint  caufes — flating  the  offence,  and 
concluding,  that  the  party  be  fafely  kept,  till  delivered  by 
due  courfe  of  law.  Should  he  be  molefted  again  on  the 
fame  charge,  he  can  plead  his  autrefois  convict — which 
flops  all  further  annoyance. 

In  thefe  wife  and  cautious  proceedings,  no  one  party 
can  take  any  two  fucceffive  fleps:  The  Jury  afcertains 
the  Faft  ;  the  Judge  applies  the  Law  ;  the  Sheriff  executes 
the  Sentence.  Such  is  the  guarded  practice  of  the  law. 
Yet,  notwithRanding  all  thefe  wife  provifions  and  regula- 
tions, doss  the  Houfe  of  Commotes,  only  one,  and  the 
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loweft  branch  of  the  Legiflature,  take  to  itfelf  the 
funftions  and  powers  of  the  whole  Legiflative,  Execu- 
tive, and  Judicial.  Skipping  over  all  intermediate  ftep», 
over-leaping  ail  the  conftitutional  boundaries,  they  jump 
at  once  from  jccufation  to  puniQiment — the  higheff,  ftort 
of  death,  that  can  be  inflifted — Imprifonment ;  and  il- 
legal, becaufe  indefinite. 

The  Speaker  of  the  Houfe  of  Commons  will,  na 
doubt,  be  able  to  fliew  an  example,  which  may  be  erro- 
neoufly  termed  a  Precedent,  of  a  Warrant  finiilar  to  that 
by  which  Mr.  Jones  has  been  committed  to  Newgate. 
He  will,  no  doubt,  be  able  to  point  out  the  time  when 
fuch  Warrants  were  iflued  ;  but,  it  muft  be  obferved,  that 
it  Is  as  ftrongly  marked  with  the  ifamp  of  illegality,  as 
every  other  part  of  the  proceeding  :  in  fa6i,  it  wants 
every  ingredient  of  a  lawful  Warrant:  it  neither  iffue* 
from  lawful  authority,  nor  contains  lawful  caufe,  nor  has 
a  lawful  coiv:lufion.  Of  this,  the  cafe  above  quoted  of 
the  illegal  Warrant,  under  the  Great  Seal,  for  the  appre- 
henfion  of  the  notorious  felon ;  the  aft  of  the  2nd  of 
Henry  the  4th^  2nd  Inftitute,  46;  and  3rdlnflitute,  E09, 
are  in  proof.  Should  any  more  be  wanting,  the  ift  Roll. 
Rep.  337,  may  be  added  ;  which  fays,  "  If  a  Warrant  of 
••  Commitment  be  for  imnrifoning  a  man  till  further  or- 
"  der,  it  hath  been  held  ill ;  for  it  fhould  be,  until  the 
'*  party  be  delivered  by  due  courle  of  Law." 

Having  now  flated  the  mode  adopted  by  the  Houfe  of 
Commons  in  affening  its  right  to  a\  enge  itfelf,  ^'^r  what 
it  is  pleafed  to  call  a  breach  of  i;s  Privileges,  when  the 
authorities  which  have  been  adduced  are  confinercd  with 
that  attention  to  which  they  are  fo  eminently  intitled,  it 
cannot  be  thought  prcfumptuous  to  fjy,  That  each  and 
all  of   thefe  proceedings  are  contrary  to  the  Common 
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Law,  to  Magna  Charta,  the  Petition  of  Right,  the  Act 
of  Habeas  Corpus,  the  Bill  of  Rights,  the  bafis  of  the 
Revolution,  the  compaft  between  King  and  People ;  the 
Aft  of  Settlement,  the  condition  by  which  the  King 
holds  his  Crown;  and  the  numerous  Statutes  which  have 
provided  for  the  iiberty  of  the  Subjeft : — That  by  fp 
doing,  inftead  of  claiming,  raodeflly  and  neceflarily,  the 
Privilege  of  wearing  a  {hield  to  proteft  themfelves  againft 
the  prerogative  of  the  Crown,  or  any  other  annoyance, 
that  may  a8ually  obftrufl  them  in  the  difcharge  of  their 
duty  to  and.  for  the  People,  the  Houfe  of  Commons  has 
affiuned  the  Power  of  ufing  a  fword  againft  the  Liberties 
of  that  People  ;  thofe  Liberties  which  they  are  bound,  in 
a  peculiar  manner,  to  maintain  and  defend : — That,  by 
proceeding  thus,  they  have  exercifed  a  jurifdiftion  i)ot 
vefted  in  them;  a  jurifdiftion  beyond  the  limits  of  King, 
Lords,  and  Commons,  whilft  Magna  Charta  remains  un- 
repealed ;  and  repealed  it  can  never  be,  till  England 
{ball  have  found  her  grave  in  the  corruption  of  a  Houfe 
of  Commons : — That,  by  this  aft,  they  confound  the 
Legiflative,  Executive,  and  Judicial  funftions,  which 
the  ConHitution  has  wifely  ordained  fliall  always  be  kept 
feparate  and  diftinft. 

Being  but  one  and  the  inferior  branch  of  the  Legis- 
lature, it  has  fliot  beyond  its  due  limits;  not  a  tendril 
only  (an  exuberance  inftantly  to  be  lopped),  but  pufhed 
forth  its  arms  till  they  over-top  the  other  trees  of  the 
foreft ;  rendering  all  beneath  its  (hade,  and  within  the 
reach  of  its  influence,  noxious  and  unwholcfome. 

They  have  done  a  Wrong  without  a   Remedy  ;  and 

have  put  a  fubjeft  out  of  the  Proteftion  of  the  Law,  by 

dooming  him  to  indefinite  imprifonment  without  bail,  or 

mainprize — prevented  from  his  Writ  of  Habeas  Corpus, 
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and  debaurrcd  of  all  redrels. — Thus  fubjefling  tht  Liber- 
ties of  the  People  to  a  capricious  Vote  and  difcretionary 
Refohition  of  the  Lower  Houfe  of  Parliament. 

Hitherto  this  queftion  has  been  argued  on  its  own 
merits,  from  the  general  principles  of  the  Common  Law, 
and  pofitive  provifions  of  the  Statutes,  all  concurring  on 
the  fame  point,  the  afiurancc  of  the  perfonal  Liberty  of 
the  Subjeft,  which  is  not  to  be  reftrained  but  by  virtue  of 
a  warrant  iffuing  from  lawful  authority,  grounded  on  an 
information  upon  oath. 

Of  Lawful  Warrants  there  are  three  forts: 

ift.  A  Warrant  of  Apprehenfion ;  in  which  mull  be 
recited  the  depofnion  upon  oath,  and  which  raufl  con- 
clude with  an  orderito  bring  the  offender  before  fome  ma- 
giftrate,  •'  to  be  further  dealt  with  according  to  law." 

adly.  A  Warrant  of  Commitment ;  the  offence  not 
being  bailable,  which  mufl  fet  out  particularly,  the  fworn 
depofition  of  the  informant,  and  mull  conclude  legally, 
with  a  mandate  to  the  jailor  to  detain  his  prifoner,  "  to 
"  anfwer  the  law." 

3dly.  A  Warrant  in  Execution  after  the  party  has  been 
found  guilty,  by  a  Jury  of  his  equals.  Which  muft  con- 
tain a  copy  of  the  record  of  conviflio.T  and  of  the  Judg- 
ment ;  muft  fet  out  precifely  the  Sentence  to  be  executed 
according  to  Law,  and  conclude  with  an  injunftion  to 
keep  the  convifled  perfon  in  fafe  cuftody,  till  he  fhall  be 
delivered  by  courfe  of  Law  :  that  is,  till  the  expiration 
of  the  definite  Sentence. 

It  is  now  propofed  to  apply  all  the  Arguments,  Cafes, ^ 
and  Authorities  referred  to  in  the  progrefs  of  this  en. 
quiry,  to  the  cafe  ot  Mr.  Jones  individijally,  from  an 
anxious  wiQi  to  have  the  fubjeft  confidercd  in  every  point 
of  view.     The  prafticeof  the  Courts  of  Law  authorifcd 
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to  take  cognizance  of  offences  and  to  inflifl:  puniftirnents, 
has  been  traced  through  every  Hep  ;  it  now  remains  to 
contrail;  this  legal  pratHce  with  the  proceedings  of  tlie 
Houfe  of  Commons. 

John  Gale  Jones  having  (according  to  the  words  of  the 
Speaker's  Warrant),  written  and  caufed  to  be  printed, 
"  A  certain  Paper  containing  libellous  refleflions  on  the 
charafter  and  conduft  of  the  Houfe  of  Commons,  and  of 
fome  of  the  members  thereof,"  (viz.,  Mr.  Yorke  and  Mr. 
Windham),  the  former  gentleman,  not  being  in  the  habit, 
perhaps  of  reflefting,  that  the  known  laws  of  his  countrjr 
would  give  him  ample  redrefs  if  he  had  fuftained  any 
wrong,  complained  of  what  he  fancifully  called  a  Breach 
of  Privilege,  which  he  as  whimfically  grounded  on  the 
Bill  of  Rights.  V^^iereupon,  Mr.  Gale  Jones  having  been 
brought  before  the  Houfe  and  acknowledged  himfelf  the 
author,  was  adjudged,  according  to  the  Speaker's  War- 
rant, (or  rather  prejudged)  ^u;//)'  of  a  grcfs  libel,  and  fen- 
tenced  to  be  imprifoned  during  pleafure. 

Let  us  apply  the  Rules  of  the  Law  and  Arguments  of 
the  Judges  before  flated,  to  the  cafe  of  Mr.  Jones. 

ift.  The  proceedings  are  upon  bare  fuggeftion,  con- 
trary  to  Magna  Charta. 

adiy.  Mr.  Jones  is  called  upon  to  criminate  himfelf, 
contrary  to  common  fenfe,  and  every  principle  of  the  law. 

gdly.  The  Houfe  of  Commons  afcertaia  the  fafl  with- 
out Evidence,  being  incapable  of  adminiftering  an  oath. 

4thlv.  They  previoufly  determine  the  guilt  without  ap- 
pealing to  any  law. 

5thly.  They  deliver  Judgment  without  Trial. 

6thly.  They  pafs  a  Sentence  of  indefinite  Imprifon- 
ment,  contrary  to  law. 

7thly.  The  Speaker  iffues  a  Warrant  of  Commitment 
illegal  in  the  grofs,  and  in  all  its  ingredients — no  lawful 
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authority — no  lawful  caufe — ^no  lawful  conclufion — and 
wanting  that  effential  ftamp  of  law,  a  Seal  of  Office.  That 
tha  public  may  exercife  its  own  judgment,  however,  the 
Warrant  is  here  fet  forth. 

"  Mercurii  21°  die  Februarii,  1810. 

"  Whereas  the  Houfe  of  Commons  hath  this  day  ad- 
**  judged,  that  John  Gale  Jones,  having  written  and 
"  caufed  to  be  printed  a  certain  Paper  containing  libellous 
"  refleftions,  on  the  chara£)er  and  condu£l  of  the  faid 
"  Houfe  and  of  fome  of  the  Members  thereof,  is  thereby 
"  guilty  of  a  high  breach  of  the  Privileges  of  the  faid 
"  Houfe.  And  whereas,  the  faid  Houfe  hath  thereupon 
"  ordered.  That  the  faid  John  Gale  Jones  be  for  his  faid 
"  offence  committed  to  his  Majefly's  Gaol  of  Newgate  : 
*'  Thefe  are  therefore  to  require  you  the  Keeper  of  his 
"  Majefly's  Gaol  of  Newgate,  to  receive  into  your  cuf- 
"  tody  the  body  of  the  faid  John  Gale  Jones,  and  him 
"  fafely  to  keep  in  your  cuftody,  during  tk'  pleajure  of 
"  the  faid  Houfe  ;  for  which  this  (liall  be  your  fufficient 
"  Warrant. — Given  under  my  Hand  this  2xft  day  of 
"  February,  1810, 

CHARLES  ABBOT,  Speaker." 
"   To  the  Keep  er  of  his  Majejly's 
"  Gaol  oj  Newgate." 

Let  this  Inftrument — this  thing  fui  generis — be  con- 
trafted  with  the  defcription  above  given  of  the  properties 
of  a  lawful  warrant.  Does  it  not  evidently  appear,  that 
this  piece  of  unfealed  paper  figned  by  the  Speaker,  by 
which  an  untried  fubjeft  has  been  outlawed,  bears  no  fea- 
ture of  Legality  ?  And  that  from  the  commencement  of 
this  proceeding — in  its  progrefs  and  to  its  conclufion — 
tliere  is  flotonc  ilep  that  has  not  been  marked  in  a  peculiar 
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manner  with  difiefpefl  for  the  laws — a  difrefpeft  in  which 
all  the  parts  have  been  wonderfully  confident  throughoflt, 
in  conftituting  the  mod  unlawful  aft  the  mind  of  man  can 
poffibly  conceive. 

Let  the  cafe  of  Mr.  Jones  now  be  meafured  by  the 
Arguments  of  the  Judges  before  cited:  which  Arguments 
•were  held  by  the  Houfe  of  Lords  as  conclufive  againft  its 
pretenfions. 

The  Judges  claimed  and  infiftedupon  the  benefit  of  the 
Common  Law,  Magna  Charta,  and  Trial  by  Jury,  ^i??- 
any  thing  in  which  they  might  have  done  wrong ;  not 
becaufe  they  were  Judges,  but  becaufe  they  were  com- 
moners of  England.  They  denied  and  rcjefted  the  jurif- 
■diftion  of  the  Lords,  and  affigned  their  reafons :  "  Be- 
"  caufe,  in  that  cafe,  the  faft  would  be  afcertained,  and 
"  the  law  would  be  determined  by  the  fame  party,  and 
"  that  if  they  fhould  be  punifhed  by  the  Lords,  that  would 
"  not  prevent  their  being  called  to  anfwer  again  in  the 
"  Courts  of  Weftminfter  hall,  where  they  could  not 
"  plead  an  autrefois  convifl,  or  autrefois  acquit :  and  fo, 
"  they  might  be  punifhed  twice  for  the  fame  offence." 

Let  us  apply  this  reafoning  to  the  cafe  before  us  :  It 
hath  been  fhewn,  that  the  Common  Law,  Magna  Charta, 
and  Trial  by  Jury  have  been  violated.  We  find  Mr. 
Jones  imprifoned  for  an  aft,  the  illegality  of  which  has 
not  been  proved — the  fafts,  not  afcertained — nor  the  law 
determined.  Yet  is  he  now  undergoing  fuch  a  Sentence  as 
hath  been  fhewn.  And,  as  to  the  other  part  of  the  Argu- 
ment of  the  Judges:  what  is  to  prevent  Mr.  Yorke  from 
preferring  a  Bill  of  Indiflment,  according  to  law,  againft 
Mr.  Jones  for  this  fame  aft  :  And  if  we  can  fuppofe,  that 
any  twelve  lawful  men  in  England  could  be  had  to  find  a 
verdift  of  Guilty,  then  would  he  be  punifhed  twice  for 
the  fame  offence  ?  He  could  not  prove  his  former  con. 


46 

xiftion,  becaufe  he  could  not  produce  the  record  of  hi« 
former  Sentence  ;  becaufe,  the  Houfe  of  Commjns  is  no 
Court  of  Record,  therefore  incapable,  by  law,  to  furniQi 
a  copy  of  the  record ;  becaufe  the  law  does  not  allow  that 
Houfe  to  try  and  dcltrmine  any  caufe.  To  determine  is 
beyond  its  limits,  as  bath  been  fhewn :  its  incapacity  i( 
clearly  proved  by  the  legal  circumfcription  of  its  powers. 

We  will  next  fuppofe  that  a  Jury  can  find  no  injury 
to  have  been  fuflained  by  Mi .  Yorke,  and  (hould  return  a 
verdift  of  Acquittal :  then  will  Mr.  Jones  have  been  fen- 
tenced  to  undergo  the  moft  fevere  punifhment  Ihoit  of 
death,  that  of  indefinite  imprifonnient,  by  an  Order  of  the 
Houfe  of  Commons,  for  having  done  an  atf  not  proved 
to  be  a  crime;  on  the  contrary,  which  will  have  been  de- 
termined by  a  Jury  of  his  equals,  not  to  have  been  an  of- 
fence, as  in  the  cafe  of  Reeves  ;  .with  whom  the  mlnifter 
dealt  more  tenderly  by  giving  him,  his  creature,  the  be- 
nefit of  the  law  ;  when  a  Jury  contradifted  by  their  legal 
verdift  the  predetermined  Judgment  of  the  Houfe  of  Com- 
mons; but,  if  a  Jury  were  to  do  the  fame  in  tiie  prefent 
cafe,  Mr.  Jones  could  have  no  remedy  for  the  wrong  done 
to  him — he  cannot  bring  his  aftion  for  falfe  imprifon- 
ment  againil  Mr.  Yorke,  nor  againfl  the  Houfe  of  Com- 
mons, not  the  Serjeant  at  Arms,  nor  the  Sheriffs,  nor  the 
Jailor  :  that  is  to  fay,  if  the  Courts  of  Law  (hoald  tell 
him,  as  they  have  told  others  heretofore,  that  they  could 
not  interfere  with  the  Houfe  of  Commons. 

Anxious  to  have  this  Cafe  thoroughly  confidered,  and  to 
leave  no  loop  to  hang  a  doubt  on  as  to  the  true  charafter 
of  the  Proceedings  of  the  Houfe  of  Commons,  we  will, 
fuppofe  it  may  be  faid,  that  Mr.  Yorke  took  this  method, 
by  calling  out  Breach  of  Privilege,  of  punilhing  Mr. 
JoiieSj  as  the  aft  was  not  properly  cognizable  by  a  Court 
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of  Law.  To  this  is  to  be  replied,  in  the  firft  place,  That 
if  an  aft  is  not  cognizable  in  a  Court  of  Law,  no  offence 
has  been  committed  :  becaufe,  an  Engliftiman  is  at  liberty 
to  do  everything,  not  forbidden  by  the  law.  But,  a  fa£t 
has  occurred,  that  proves  that  Mr.  Yorke,  if  aggrieved, 
had  his  remedy  by  due  courfe  and  procefs  of  law  :  as  a 
legal  Bill  of  Indiftment  has  been  preferred  by  another 
member  of  the  Houfe  of  Commons  (lord  Caftlereagh) 
againft  Mr.  Jones,  as  the  author  of  a  Placard  of  a  fimilar 
nature  (inviting  difcufilon)  and  found  by  the  Grand  Jury; 
And,  in  the  event  of  Mr.  Jones's  being  convifted  by  law, 
there  is  nothing  to  prevent  lord  Cafilereagh  from  com- 
plaining of  a  Breach  of  Privilege  after  Mr.  Jones  has 
undergone  the  limited  fentence  of  the  law,  and  getting  him 
fentenced  by  the  Houfe  of  Commons  to  unlimited  im- 
prlfonraent  for  the  fame  offence.  Mr.  Jones  cannot  plead 
his  autrefois  conviB,  though  he  may  procure  the  record 
from  the  Court  of  Lav^  where  he  was  convifted.  The 
Houfe  of  Commons  will  Jiot  receive  it ;  fo  that  he  may 
be  punilhed,  once  by  a  Vote  of  the  Houfe  of  Commons 
contrary  to  law,  and  by  Bill  of  Indiftment  according  to 
law — and  again, — by  Bill  of  Indiftment  by  the  law,  and  by 
Vote  of  the  Houfe  of  Commons  againft  ail  law,  all  for 
the  fame  offence,  for  the  legal  and  probable  duration  of  the 
life  of  man. 

The  Speaker'*  Warrant  (if  it  can  be  called  by  fuch  a 
name)  which  has  been  fet  out  at  length,  commits  Mr. 
Jones  "  during  the  pleafure  of  the  Houfe  of  Commons." 
It  has  been  fliewn,  that  a  lawful  warrant  fhould  iffue  from 
lawful  authority — (hould  afllgn  lawful  caufe,  and  fhould 
have  a  lawful  conclufion.  A  Speaker  of  the  Houfe  of 
Commons  is  no  Legal  Magiftrate — his  Warrant  aflign* 
libel — is  not   libel    bailable  ?  But  it  may  be  pretended, 
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that  the  Culprit  has  been  tried  and  condemned — Thii  is 
a  Warrant  in  execution. — A  Warrant  in  execution  by  a 
Speaker  of  the  Houfe  of  Commons  on  a  fentence  of  im- 
prifonraent !  ! !  for  a  month — or  fix  months — or  a  year — 

or  feven  years — or  for  a  day — or  an  hour ! Let  not 

the  people  think  that  this  ftatement  is  incorreft,  becaufe 
that  the  fafts  ftated  are  nearly  incredible.  The  Houfe  of 
Commons,  that  does  not  pretend  to  a  right  of  commit- 
ting  any  pierfon  lor  cuftody,  even  one  hour — yet  infill 
upon  and  exercife  the  power  ot  paffmg  a  fentence  of  ira- 
prifonment,  during  the  pleafure  of  the  Houfe  !  Not  to 
be  "  delivered  by  due  courfe  of  law,"  nor  to  "  anfwer 
any  law."  For  what  law  is  he  'o  anfwer?  for  what  of- 
fence committed?  Or,  is  the  alledged  ofTence  of  fo 
heinous  a  nature  as  to  preclude  the  fuppofed  offender 
from  bail  ?  By  what  law  can  he  be  delivered  ?  To  what 
law  can  he  appeal  ?  What  is  the  term  of  his  confine- 
ment ? 

"  During  the  pleafure  of  the  Houfe  of  Commons." 
Here  is  an  Englifliman  outlawed  ;  put  out  of  the  pro- 
teftion  of  the  King's  law  by  order  of  the  Houfe  of  Com- 
mons, who  are  peculiarly  bound  to  proteft  and  defend 
the  Liberty  of  the  Subjeft. — The  Houfe  of  Commons, 
which  is  no  court;  which  cannot  fine;  which  the  law 
forbids  to  pafs  any  Judgment;  which  cannot  adminifler 
an  oath ;  which  cannot  take  any  one  flep  according  to 
law,  for  the  beil  of  all  reafons,  becaufe  the  law  recog- 
nizes no  fuch  Court,  nor  allows  it  any  fuch  power,  as 
pafling  a  definitive  fentence. 

But,  it  is  truly  admirable,  how  confiftently  the  Houfe 
of  Commons  has  afted  throughout  the  whole  of  this 
Cafe,  always  mcafuring  its  proceedings  by  the  line  of  its 
own  difcretion,  inflead  £>f  the  golden  mctcyard  of  the 
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Law— a  principle,  which  if  once  admitted — admitted  !  ! 
if  not  reprobated,  and  refifled,  the  inevitable  confequence 
will  be,  the  total  fubverfion  of  all  Law  and  Order.  For 
whac  makes  the  diftinflion  between  a  ftate  of  Liberty  and 
a  ftate  of  Slavery,  but  being  guided  and  protefted  by 
known  laws  common  to  all,  or  being  fubjeft  to  variable, 
arbitrary,  and  uncertain  difcretion.  "  Mifera  fervitui 
tft,  ubi  jus  est  vagum,  aut  incognitum."  Wretched  is 
the  Slavery  of  him  who  lives  under  uncertain  laws ! 

If  the  Judges  of  the  Laws  of  England  in  the  days  of 
lord  Holt,  thought  fo  jufllv,  and  afled  fo  firmly  and  de- 
cidedly  in  their  cafe,  fo  have  we  witnefled  in  our  time, 
how  acutely  a  learned  Judge  of  the  Civil  Law,  fir  Wil- 
liam Scott,  can  feel,  when  even  a  prefumed  injurious 
fufpicion  is  thrown  out,  though  no  punilhment  has  been 
infliftcd  upon  him  without  trial  or  a  fair  defence.  And 
here  it  is  impoflible  to  avoid  remarking,  how  tender- 
Ikinned  fome  men  are  upon  being  touched  themfelves! 
how  fufteptible  their  feelings!  how  tremblingly  alive  to 
the  flightcft  annoyance  !  The  learned  Civilian  felt  no- 
thing for  poor  Jones,  fent  to  jail  without  trial,  without 
an  opportunity  of  making  his  defence.  His  own  words 
will  befl;  exprefs  his  feelings  on  the  occafion  alluded  to, 
which  was  on  a  charge  brought  forward  in  the  Houfe  of 
Commons  by  lord  Cochrane,  my  moft  worthy  colleague, 
againft  the  Court  where  the  learned  Civilian  prefides ; 
when  he  faid : 

"  That  the  accufation  was  brought  forward  againft  the 
"  Court  where  he  prefided,  when  there  was  no  poflibility 
"  of  a  defenct,  and  thus  allowed  to  impend  for  many 
''  months  over  the  head  of  the  court,  which  could  not 
•'  demand  its  trial,  and  of  courfe  could  not  ward  off  a 
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"  moft  painful  and  depreciating  fufpicion;  this  was  a 
"  mode  of  proceeding  which  could  not  be  fufficiently 
"  deprecated,  nor  too  feverely  reproved.  It  was  placing 
'*  a  man  in  the  fituation  of  a  fuppofed  culprit,  in  whom 
"  every  guilt  was  likely  to  be  prefumed,  and  from  whofe 
"  fociety  every  innocent  man  was  ready  to  fly,  aban- 
"  doned  by  fociety,  cut  off,  and  in  a  manner  excommu- 
•*  nicated,  he  might  in  the  end  appear  completely  guilt- 
"  lefs,  and  prove  by  his  acquittal,  that  his  only  misfor- 
"  tune  was  not  being  allowed,  in  time,  an  opportunity 
"  of  defence.  Nofvithftanding  the  cruelty  of  this, 
"  many  men  were  to  be  found  anxious  to  bring  forward 
*'  an  unfounded  accufation,  and  the  world,  in  general, 
•*  was  but  too  prone  to  its  reception.  He  deplored  the 
"  cuilom,  and  deprecated  its  continuance;  and  he  did  fo 
'*  the  more  earneftly,  feeling  acutely  its  injuflice  in  his 
"  own  cafe." — And,  in  thefe  feelings  the  Houfe  of 
Commons  fympathlzed. 

He  complains  in  the  flyle  of  the  Civil  Law  of  being 
excommunicated.  Mr.  Jones  remonftrates  in  the  lan- 
guage of  the  Law  of  England  againft  being  outlawed, 
without  having  been  found  legally  guilty  of  any  crime. 

The  Reman  Satirift,  when  lafhing  the  vices  of  a  cor- 
rupt country,  particularly  upbraids  the  abfence  of  feel- 
ing, generally,  exhibited  for  the  fufferings  of  fmall  men 
in  humble  ftations.  The  poor  man  may  lofe  his  goods 
and  all  his  efTefls,  Should  his  houfe  be  burned  to  the 
ground,  no  one  troubles  himfelf  about  it.  But,  if  mif- 
fortune  touches  the  great,  then,  all  partake  of  the  ge- 
neral forrow : 

*'  Magna  Arturii  cecidit  domus,  &c. 

"  Tunc  gemimiis  casus  urbis ;  tunc  odimus  ignem." 
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Poor  Codrus  excites  no  fympathy : 

"  But  if  the  palace  of  Arturius  burn, 

The  nobles  change  their  clothes,  the  matrons  mourn; 

The  City  Praetor  will  no  pleadings  hear; 

The  very  name  of  fire,  we  hate  and  fear; 

And  look  aghast,  as  if  the  Gauls  were  here." 

From  the  conviftion  on  my  mind  of  the  juftnefs  of  the 
fentiments  here  expreffed  by  the  learned  Judge;  and 
from  as  well  weighed  and  fully  digefted  an  opinion  as  my 
refearches  enabled  me  to  make,  and  my  reafon  inftrufted 
me  to  form,  I  propofed  in  the  Houfe  of  Commons : 
"  That  Mr.  Gale  Jones  fhould  be  then  difcharg'^d." 

In  oppofition  to  thefe  arguments,  it  was,  in  the  firfl: 
place,  relied  on.  That  this  power  of  Commitment  had 
been  exercifed  for  three  hundred  years.  In  fupport  of 
which  affertion,  only  two  inftances  were  adduced.  One 
of  Ferrars,  a  member  and  fervant  to  the  king,  before 
cited  ;  and  one  Mornington,  who  beat  Mr.  Johnfon  a 
member,  and  pleaded  ignorance  of  his  being  a  member 
of  the  Houfe  of  Commons*.  But  of  what  importance 
are  thefe  two  Cafes  ?  For  their  own  afts,  were  they  ever 
fo  numerous,  can  never  be  admitted  as  Precedents  to 
eftablifli  their  own  claims.  Sir  Thomas  Bromley,  Chan- 
cellor in  the  reign  of  Elizabeth,  denied  that  their  own 
afts  could  be  cited  as  Precedents,  when  they  were  in- 
fifted  on  by  a  Committee  of  the  Houfe  as  proofs  in  fup- 
port  of  their  claim  to  a  privilege  of  not  being  liable  to 
befubpcenaed  in  Chancery.  Sir  Thomas  Bromley  faid, 
that  iinlefs  thofe  precedents  had  been  confirmed  by  the 
Court  of  Chancery,  they  were  of  no  avail +  ;  and  all 
Lawyers  know  that  a  legal  precedent  is  eftablifhed  by  a 

•  I  Hatsell,  53,  74.  t  Ibid.  96. 
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decifion  of  all  the  Judges,  on  an  Argument  at  Bar.  No- 
thing can  be  more  mifchievous  or  more  calculated  to  mif- 
lead,  than  to  ufe  legal  terms  in  a  popular  fenfe ;  and 
though  the  word  Precedent  in  popular  language  means 
any  thing  that  went  before  ;  yet,  in  a  ftrift  legal  fenfe  it 
means  a  Decifion  upon  Argument,  one  of  which  is  worth 
athoufand  withoiK. 

From  Cuftom  or  Ufage  fuch  a  claim  never  can  be  fet 
up  ;  for  a  cuftom  to  obtain  mull  be  reafonable  in  itfelf ; 
muft  have  been  ufed  from  time  immemorial ;  mull  be  pro 
bono  publico — not  contrary  to  law,  and  never  contefled. 
From  Common  Law  it  cannot  be  derived  ;  becaufe  at 
common  law,  a  man  could  not  be  imprifoned  in  any  cafe, 
unlefs  for  force  or  violence — for  which  his  body  was  fub- 
jeft  to  imprifonment,  as  one  of  the  higheft  executions  of 
the  law.  And,  that  it  is  forbidden  by  all  the  Statutes,  k 
is  to  be  hoped  has  been  fufHciently  proved.  Therefore, 
unlefs  it  can  be  (hewn,  that  an  Order  of  the  Houfe  of 
Commons  can  contravene  all  thefe  Authorities,  there  can 
be  no  pretence  on  which  this  ufurpation  can  be  main> 
tained.  And  to  talk  of  the  Law  ot  Parliament  as  contra- 
diftinguifhed  from  and  contraditlory  to  the  Afls  of  Psr- 
liament ! — It  is  a  phantom  fitter  to  be  entertained  by  the 
fancy  of  a  Bedlamite  than  by   a  Lawgiver. 

Notwithftanding  the  care  that  has  been  taken  in  the 
progrefs  of  this  enqiiry  :o  keep  legal  words  from  being 
ufed  in  a  popular  fenfe,  and  to  prevent  a  confufion  of 
ideas  arifing  therefrom,  it  will  be  necelTary  in  this  cafe  to 
adopt  the  raode  which  has  been  invariably  purfued,  and 
to  define  correflly  the  legal  meaning  of  the  term  about  to 
be  difcuffed.  For,  by  not  attending  fufEcientlj  to  thi  j, 
diftinftion,  much  embarranTmcnt  was  created  during  the 
former  difcuf&on  of  this  fubjeCl  in  the  Houfe  of  Com* 
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mons :  few  perfons  having  been  able  to  keep  fufficicndy 
feparate,  things,  in  their  nature  fo  eflentially  different, 
as  the  power  of  Commitment  for  a  legal  Contempt,  (or 
abatement  of  a  Nuifance),  and  the  paffing  of  a  Sentence 
of  Imprifonment  as  a  punilhment  for  an  offence. 

Every  one  knows  that  in  popiiLir  phrafe  a  man  is  faid 
to  Oiew  contempt  for  another  if  he  turn  upon  his  heel 
and  do  not  anfwer  a  falute  :  but,  in  a  legal  fenfe,  Con- 
tempt has  one  meaning, and  oneonly — that  is,  obllruction 
to  the  proceedings  cf  a  Court,  which  every  Court  is  ne- 
ceffarily  competent  to  remove.  "  Contempt  is  a  difobe- 
dience  to  the  rules  and  orders  of  a  CourN  One  may  be 
punifhed  for  a  contempt  in  Court,  but  not  out,  or  a  pri- 
vate abufe."*  Whether  the  Cafe  of  the  Incorporation 
of  St.  Albans,  which  has  been  accurately  flated,  and  the 
Arguments  of  the  Judges  in  Bridgeman  virfus  Holt,  are 
or  are  not  applicable  to  the  cafe  before  us,  muft  be  left  to 
the  candid  confideraticn  of  the  Reader. — It  is  neceffary 
to  obfej\e,  that  I  lay  no  firefs  upon  the  authority  of  the 
Judges  merely  as  fuch,  recoliefling  full  well  the  many 
Opinions  of  Judges  contrary  to  the  Law  of  the  Land  and 
fubveifiveof  the  Liberty  of  the  Subjefl.  In  the  cafe  of 
Ship  Money,  the  Judges  determined,  that  the  King  had  a 
right  to  levy  taxes  without  confent  of  the  Reprefentatives 
of  the  People.  In  the  famous  Cafe  of  the  Habeas  Cor. 
pus,  in  the  King's  Bench,  afterwards  reverfed,  the  Judges 
determined,  that  when  the  King  committed,  the  Subjefl 
could  have  no  relief.  When  Charles  the.Firft  imprifoned 
Members  of  Parliament  for  their  parliamentary  conduft, 
the  Judges  determined,  that  the  Aft  of  the  fourth  of  Henry 
the  Eighth  was  a  private  Aft,  tho'  made  exprefsly  to  pre^= 

•  Se«  Crook,  Eliz.  649. 
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vent  members  from  being  queftioned,  in  confequence  of 
Ml".  Stroud  having  been  queftioned  in  the  Court  of  Stan- 
naries,  and  fined  and  imprifoned  by  that  Court,  on  ac- 
count of  a  Bill  he  had  introduced  into  the  Houfc  of  Com- 
mons  for  regulating  the  Tinners  in  Cornwall.  There- 
fore, it  is  not  upon  the  authority,  but  upon  the  weight  of 
the  'arguments  above  cited,  and  honeft  argunienis  they 
were,  of  unfeed  Counfel  in  their  own  cjufe,  that  we  rely. 

As  for  Modern  Decifions  of  fuch  men  as  De  Gray, 
Mansfield,  or  Kenyon,  they  will  hardly  be  worth  quoting 
on  either  fide  of  the  queflion;  and,  for  an  iilultration  of 
the  conduct  of  the  laft  menuoned  Judge  upon  this  great 
conftitutional  queflion,  I  beg  leave  to  refer  the  Reader  to 
the  Cafe  of  Benjamin  Flower,  and  to  the  able  Argument 
of  Mr.  Clifford  in  tha'  cafe  ;  to  which  Argument  I  em- 
brace  this  opportunity  of  acknowledging  myfelf  greatly 
indebted  ;  and  fo  in  my  opinion,  are  the  public  at  l?rge. 

In  purfuing  this  Argument,  the  Reader  fhould  care- 
fully keep  in  mind  the  marked  diftinflion  there  is  between 
Privilege  and  Power.  No  Privilege  of  the  Houfe  of 
Commons  is  here  denied.  But,  it  may  be  afked,  Upon 
what  ground  or  pretence  they  affume  a  Power  to  punifh  ? 
Since  they  have  taken  upon  themfelves  to  exercife  this 
Power,  it  is  fair  to  call  upon  them  to  Ihew  how  they 
came  by  it,  and  when  they  firft  claimed  it  *. 

•  Sir  Robei  t  Walpole  seems  to  have  entertained  the  sam« 
sentiments,  as  appears  from  his  Speech  in  the  House  of  Com- 
mons, in  the  Case  of  Sir  Richard  Steele,  in  IZl-l:  "Why," 
said  he,  "  shouldthe  author  be  answerable  in  p^.rliaineiit  for  the 
"  things  which  he  ^vrote  in  his  private  capacny  ?  And  if  he  is 
"  punishable  by  law,  why  is  he  not  left  to  the  law  ?  By  this 
"  mode  of  proceeding,  parliament,  which  used  to  be  the 
"  scourge  only  of  evil  ministers,  if  tnade  by  miuisters   the 
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The  commencement  of  this  Ufurpation  was  wheit 
they  got  rid  of  the  Upper  Houfe  of  Parliament,  and  cut 
off  the  head  of  the  King.  They  ftill,  it  feems,  are  em- 
boldenedto  retain  an  illegal  power  not  pretended  to  even 
by  the  King  But  which  thefe  local  fovereigns  over  the 
King,  claim  as  of  right.  But  no  wonder,  when  they 
have  fo  entirely  departed  from  the  ends  of  their  inftitution 
— as  was  offered  to  be  proved  by  Mr.  Madocks,  and  ac- 
knowledged by  themfelves,  in  the  never-to-be-forgotten 
morning  of  the  i  ith  of  May,  one  thoufand  eight  hundred 
and  nine  ;  when,  from  being  the  Lower  or  Inferior  (for 
it  is  the  fame  fenfe,  one  being  an  Englifh,  the  other  a  La- 
tin word],  Branch  of  the  Legiflature,  they  have  become 
the  proprietors,  by  burgage  tenure,  of  the  whole  Repre- 
fcntation  ;  and,  in  that  capacity,  inflated  with  their  high 
blown  fanciful  ideas  of  majefty,  and  tricked  out  in  the 
trappings  of  royalty,  think  Privilege  and  Protection  be- 
neath their  dignity,  alTume  the  Sword  of  Prerogative,  and 
lord  it  equally  over  the  King  and  the  People*. 

"  scourge  of  the  subject.  In  former  reigns,  the  audacity  of 
"  corruption  extended  itself  only  to  judges  and  juriei;  the  at- 
•'  tempt  so  to  degrade  parliament  was,  till  the  present  period, 
"  unheard  of.  The  Liberty  of  the  Press  is  unrestrained ;  how 
"  then  shall  a  part  of  the  legislature  dare  to  punish  that  as  a 
"  crime  which  is  not  declared  to  be  so  by  any  law,  framed  by 
"  the  whole !  And  why  should  that  House  be  made  the  instru- 
*•  ment  of  $uch  a  detestable  purpose."  See  Coxa's  Walpole, 
vol.  1,  p.  73.     See  also  6  Cobbett's  Pari.  Hist.  1269. 

•  Upon  this  memorable  Debate,  Mr.  Ponsonby,  Lord 
Chancellor  of  Ireland,  under  the  Whig  Administration,  ob- 
served, "  That  he  could  not  consent  to  proceed  against  indi- 
"  viduals,  because  that  had  been  proved  to  exist,  which  had 
"  long  been  as  notorious  aa  the  Sun  at  noon-day;  namely. 


56 

But,  in  order  that  nothing  may  be  wanting,  to  render 
lrul\'  ludicrous  every  part  of  this  proceeding,  which,  in- 
verting  the  laws  of  the  drama,  as  well  as  all  other  laws, 
begins  with  a  Farce  and  ends  with  a  Tragedy,  ihe  Houfe 
of  Commons  imprifon  Mr.  Jones — under  the  fanctinn  of 
what  law  think  ye  ? — The  Bill  of  Rights  ! ! ! — Well 
might  Paine  call  it  the  Bill  of  Wrongs ;  if  it  could  be 
thu«  converted  into  an  inftrument  to  opprefs  and  to 
deftroy  the  Liberties  of  the  People,  thofe  Liberties  which 
it  was  exprefsly  framed,  claimed,  demanded  and  infifled 
upon  to  protect. 

Mr.  Yorke  h  .<  difcovered  a  new  meaning  in  the  Bill  of 
Rights;  and,  becaufe  the  Bill  of  Rights  declares.  That  a 
member  of  parliament  cannot  be  qvieftioned  any  where 
out  of  parliament  for  words  fpoken  tiierein,  be  has  fa- 
picntly  concluded.  That  ilie  People  are  prohibited  from 
exercifing  their  under/landing,  for  the  purpofe  of  difcufs- 
ing  or  cenfuring  the  conduft  of  the  Gentlemen  who  fit 
in  that  Houfe,  Thefe  Gentlemen  all  concurred  with  him 
in  the  Sentence  paflTed  on  Mr.  Jones ;  thour,h  no  one 
agreed  with  him  in  his  new  interpretation  oi  the  word 
"  Queftion,"  in  the  Bill  of  Riglits — knowing,  as  they 

"  the  Sale  of  Scats  in  that  House."    See  Cobbett's  Debates, 
vol.  xiv.  p.  519. 

And  in  a  Commitiee  of  the  whole  House,  on  the  1st  of 
June  last,  upon  Mr.  Curwen's  Reform  Bill,  the  Speaker  made 
use  of  these  expressions  :  "  The  question  now  before  us,  is  n» 
"  less  than  tliis:  Whtther  the  -^eats  in  this  House  shall 
"  be  henceforth  publicly  saleable? — A  proposition,  at  the 
"  sound  of  which,  our  ancestors  would  have  startled  with  in- 
"  dignation;  but  a  practice,  which,  in  these  day?,  and  with- 
"  in  these  walls,  in  utter  oblivion  of  every  former  maxim  and 
"  feeling  of  Parliament,  has  been  avowed  and  justified."  See 
p.  837  of  the  same  Volume. 
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did,  that  "  queftioned,"  legally,  means  accufed  before'  <t 
tribunal  competent  to  punifh  ;  and  that  the  power  intend- 
ed to  be  counteracted  was  the  King's  Prerogative  and  the 
arbitrary  proceedings  of  the  Court  of  Star  Chamber^ 
which  were  in  the  conftant  habit  of  queftioning  and  pu» 
nifliing  Members,  for  their  conduct  in  the  Houfe,  as  ia 
the  Cafe  of  Mr.  Strode  before  mentioned,  and  of  Strick- 
land, Sir  John  Eliot,  Col.  Churchill,  Holies,  Valentine, 
and  many  others.  And,  furely,  that  cannot  be  deemed  a 
Privilege  of  Parliament  which  is  incompatible  with  the 
Rights  of  the  People :  as  the  Lords  refolved  in  the  Cafe 
of  Afliby  and  White  :  "  That  declaring  Afliby  guilty  of 
a  Breach  of  Privilege  of  the  Houfe  of  Commons  is  an  un- 
precedented attempt  upon  the  jurifdiction  of  parliament ; 
and  is,  in  effeft,  to  fubject  the  law  of  England  to  the  Votes 
of  the  Houfe  of  Commons  *" — And  how  much  more  fo 
IS  this  act  of  imprifoning  Mr.  Jones ! 

But  the  Houfe,  it  feems,  thinks  that  its  dignity  is  con- 
terned  in  continuing  Mr.  Jones  in  prifon.  That  dignity 
Ihould  confifl  in  punifliing  is  a  novel  idea.  The  dignity 
of  any  man  or  body  of  men  is  beft  maintained  by  their 
doing  their  duty,  according  to  their  feveral  ftations.  If 
dignity  confifted  in  punifliing,  then  would  Jack  Ketch  be 
the  moft  dignified  man  in  the  land  +.  But  the  Commons 
do  not  fit  in  that  houfe  for  their  dignity,  but  as  Seryanti 

•  6  Cobbett'*  Pari.  Hist.  431. 

+  Lord  Clarendon  observes,  "  That  the  damage  and  mis» 
chief  cannot  be  expressed,  that  the  Crown  and  State  sus- 
tained by  the  deserved  reproach  and  infamy  that  attended  the 
Judges  by  being  made  use  of  in  this  and  like  acts  of  power, 
there  being  no  possibility  to  preserve  the  dignity,  reference, 
snd  estimation  of  the  laws  themselves,  but  by  the  integrity 
and  ifiBOcency  of  the  judges." 
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of  the  People ;  not  to  exercife  Prerogative  and  Power 
over  them,  but  to  infpeft  and  controul  the  Public  Ac- 
counts, to  proteft  Liberty  and  Property ;  to  complain 
of  exorbitances  of  Power  in  any  quarter ;  and  to  main- 
tain the  Laws  of  the  Land.  They  are  the  laft  perfons 
■who  ought  to  fet  an  example  of  encroachment.  If  they 
become  dcftroyers  of  the  Liberties  of  the  People,  inthenit 
oppreflion  is  combined  with  treachery ;  they  deftroy  where 
they  are  bound  to  proteft.  Every  reafon  is  as  ftrong 
againft  fuch  an  act,  from  them  towards  the  People,  as  it 
was  againft  Macbeth  in  the  murder  of  Duncan. 

"  He  is  here  in  double  trust, 
"  First  as  I  am  his  subject  and  his  kinsman — 
"  Both  strong  against  the  deed — then  as  his  host 
"  Who  should  against  his  murderer  shut  the  doory 
•"  Not  bear  the  knife  myself." 


HAVIN6  now  arrived  at  a  concluHon  of  the  Argu. 
ment  upon  this  mofl  interefting  and  important  cafe,  one 
cannot,  in  taking  leave  of  the  fubject ;  in  reviewing  the 
whole  of  the  proceeding  complained  of;  in  beholding  an 
affembly  whofe  fole  bufinefs  it  is  to  make  laws,  and  to 
watch  over  the  due  execution  of  the  laws  already  made  ; 
one  cannot,  with  fuch  imprefhons  in  one's  mind,  help 
entertaining  a  fear,  that  the  Gentlemen  of  the  Houfe  of 
Commons,  may  in  time,  unlefs  they  revert  to  the  Great 
Principles  of  the  Conftitution,  be  in  danger  of  incurring 
the  fentence  of  St.  Paul  upon  the  infolent  and  tyrannical 
High  Prieft,  who  had  commanded  him  to  be  ftricken  for 
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opening  hi*  mouth  in  his  own  defence :— **  God  ihali 

"  finite  thee,  thou  whited  wall :  For  fitteft  thou  to  judge 
•'  me  after  the  Law,  and  commandeft  me  to  be  fmitten 
•'  contrary  to  the  Law  ?" 
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